RENT  LAW  OF  BENGAL, 


EIGH  COURT  RULINGS  AiiD  ELUCIDATORY  NOTES 


JOGINDEA  CHANDRA  MAULIK,  B.A.,B.L. 
Price  Rs.  7-8. 


CALCUTTA:  TRACKER,  SPINK  AND  CO. 


ta 

OF  THE 


f  Imirmnti)  afSimmf  a. 


THE  RENT  LAW  OF  BENGAL,  I,  P. 


THE 


RENT  LAW  OF  BENGAL,  L.  P. 

• 

(ACT  VIII,    1869,   B.C.) 


WITH 


ALL  IMPORTANT  RULINGS  OF  THE  HIGH  COURT  IN  RENT 
SUITS  UP  TO  THE  PRESENT  DATE 


AND  WITH 


ELUCIDATORY  NOTES 


AND 


AN    APPENDIX    CONTAINING   ABSTRACTS   OF   THE   STAMP 
AND  REGISTRATION  ACTS. 


PREFACED   BY  AN  HISTORICAL  SKETCH   OP  THE   LAW  OF   LANDLORD 

AND  TENANT. 


BY 


JOGINDRA  CHANDRA  MAULIK,  BA.,  B.L. 


CALCUTTA: 

THACKER,    SPINK   AND   CO. 
BOMBAY  :  THACKER,  VINING  &  Co.        LONDON  :  W.  THACKER  &  Co. 

1875. 


CALCI'TTA  : 
FRINTKD  BY   THACKKK,   SFISK   AND  CO. 


TO 

THE   HON'BLE   LOUIS   STUART  JACKSON, 

ONE  OF  THE  JUDGES  OP  H.  M.'S  HIGH  COURT  OF  JUDICATURE    IN   BENGAL, 

IN  TESTIMONY  OF  A  PROFOUND  VENERATION  FOR  QUALITIES  WHICH  RENDER 
HIM  ONE  OF  THE  ORNAMENTS  OF  THE  JUDICIAL  BENCH, 

THIS  LITTLE  WORK  IS  INSCRIBED  BY 

HIS  HUMBLE  AND  DEVOTED  SERVANT 
THE  AUTHOR. 


CONTENTS. 


Page. 
Table  of  Cases  quoted  ,  t  jx xxx 

Introduction    ........       xxxi— xxxvi 

The  Landlord  and  Tenant  Procedure  Act,  1869      ....    1 154 

Tables  showing  the  stamp  duty  payable  on  leases  .  .  .  155,  156 

Index  .  .  ,  157—171 


TABLE    OF    CASES   QUOTED. 


A. 

Page. 

Abdool  AH  v.  Yar  Ali  Klian           ....  .31 

Abdool  Baree  v.  Nitty anund  Koondoo        .             .             .  .              .108 

Abhoy  Gobind  Chowdhry  v.  Kenny            .             .             .  .             .62 

Adait  Chaitaman  v.  Jogal  Chandra  Roy     .             .             .  .17 

Adoo  Mean  v.  Shiboo  Soonduree   .             .             .             .  .             .60 

Afsar  Mundul  v.  Ameen  Mundul    .....  6 

Afsurooddeen  v.  Musst.  Shuroshee  Bala  Dabee      .             .  .              62,  63 

Aghore  Lai  Summit  v.  Gyanando  Roy        .             .             .  .              .126 

Ahmed  Ali  ».  Golam  Guffoor          .             .  14,  49 

Ah  unity  v.  Brodie                ......  36 

Aitchison  v.  Rajiih  Nilmony  Singh  Deo     .  .89 

Ajoodhya  Pershad  v.  Imam  Bandi  Beguin              .             .  .              24,  8.5 

Ajoodhya  Ram  Khan,  petitioner      .              .              .              .  .153 

Alum  Chunder  Shaw  Chowdhry  v.  Moran  &  Co.    ...  79 

Alum  Manjee  v   Azhad  Ali              ....  78 

Amarchand  Lahatta  v.  Bnkshee  Pyekar     .             .             .  .             .26 

Amatal  Fatima  Khanuni  v.  Taranath  Chand  and  others    .  76 

Anando  Lai  Mookerjee  v.  Kalika  Pershad  Misser              .  .          129,  130 

Annoda  Pershad  Banerjee  v.  Chunder  Seekur  Deb            .  .             .95 

Anondo  Lai  Chowdhry  v.  Hills       .....  11 

Anund  Coomar  Mookerjee  v.  Bissonath  Banerjea  . 

Anundo  Moyee  Chowdhrain  v.  Chunder  Monee  Dassee    .  .             .42 

Anundo  Moyee  Dassee  v.  Mohendro  Narain  Dass              .  71,  86,  87,  133 

Anundo  Moyee  Dassee  v.  Ranee  Surnomoyee        .  .                     14 

Anungo  Soonduree  Chowdhrain  v.  Doorgamoiiee  Debee   .  .                     18 

Anunto  Manjhee  v.  Joychunder  Chowdhry             .              .  .           108,110 

Ashman  Singh  v.  Shaikh  Obeedooddeen  and  others            .  .             .89 

Attimoollah  v.  Sheikh  Saheboollab              .  .61 

Audh  Beharee  Singh  v.  Dost  Mahomed     ....  43,  52 

Augur  Singh  v.  Mohinee  Dutt  Singh          .             .             .  .             .79 

B. 

Baboo  Dalee  Chand  v.  Goor  Dyal  Singh 

Baboo  Dlieput  Singh  v.  Halal  Khoory  Chowdhry 

Baboo  Dliunput  Singh  v.  Gooman  Singh    ...  5,  (>,  10,  47.  48 

Baboo  Doolee  Chand  v.  Sham  Beharee  Singh  and  others  . 

Baboo  Huronath  Roy  v.  Ameer  Biswas 

Baboo  Huro  Prosad  Jha  v  Madan  Mohun  Thakoor 

Baboo  Kunchan  Deo  Singh  v.  Tekaet  Sidhnath  Singh 

Baboo  Lekraj  Roy  v.  Kanhya  Singh            .              .  6 

Baboo  Mandul  v.  Sheeb  Koomaree  Burmonya       .  •       64 

Baboo  Purmessuree  Pershad  Singh  v.  Sheik  Nubee  Buksh  109 

Baboo  Rambudhun  Singh  v.  Ranee  Sree  Koomvar  113 

Baboo  Run  Bahadoor  Singh  v.  Mulooram  Tewaree 


X  TABLE    OF    CASES    QUOTED. 

Page. 

Bagram,  petitioner              .             .            .            .            .  .  .131 

Bala  Thakoor  v.  Megburu  Singh                .     .        .            .  .  .110 

Bama  Soonduree  Dassee  v.  Kaloo  Peadah              .             .  .  .59 

Bama  Soonduree  Dassee  v.  Radica  Chowdhrain     .             .  .  .47 

Banee  Madub  Banerjee  v.  Joy  Kissen  Mookerjee               .  .  78,  85 

Bauee  Madub  Chowdhry  v.  Tara  Proaunno  Bose               ,  .  43,  51 
Baiiwari  Lai  v.  Sunguree  Lai          ......         3 

Bany  Madub  Ghose  v.  Thakoordoss  Mookerjee     .             .  .  .71 

Barry  v.  Moulvie  Abdool  All                      ,            .             .  .  62,  89 

Beckwith  v.  Kishto  Jeebun  Buksbee          .             .             .  .  .    »  68 

Beejoy  Gobind  Burral  v.  Bheekoo  Roy      .             .             .  .  .17 

Beejoy  Govindo  Burral  v.  Jaunobee  Burmonya     .             .  .  .41 

Beelasmonee  v.  Nuseeboollah         .             .            ,             .  .  .99 

Beharee  Lai  Dass  v.  Radbanath  Doss        .  ,7-,  76 

Belait  Kban  v.  Rash  Behari  Mookerjee      .             .             .  .  .17 

Bemola  Debia  v.  Nilkunt  Shen       .             .             .             .  .  .124 

Beny  Madub  Gbose  v.  Thakoordass  Mundul          .             .  .  .         9 

Bepin  Behary  Biswas  v.  Jodunath  Hajarah             .             .  .  .135 

Betts  v.  Jamie  Sbaikh         .             .            .            .  .  80,  81 

Bbagrutb  Dass  v.  Mohasoop  Roy   .             .             .             .  .  .57 

Bbagwan  Bbagut  v.  Jug  Mobun  Roy          .             .             .  .  .21 

Bbarut  Cbunder  Aycb  v.  Gour  Monee  Dassee       .             .  .  .10 

Bbarut  Cbunder  Roy  v.  Bepin  Bebary  Chuckerbutty        .  .  ,68 

Bbarut  Cbunder  Roy  v.  Gunga  Narain  Mobapattro  .  .71,  87,  131 

Bbarut  Cbunder  Sein  v.  Ossimooddeeu      .  .  .  .18,29,40 

Bbayrabnatb  Sandyal  v.  Mutty  Mundul     .             ,             .  .  .15 

Bbeekumbur  Singb  v.  Raj  Cbunder  Gbose              .             .  .  .         7 

Bhojohurree  Bonick  v.  Aka  Golam  Ali                    .            .  .  ,87 

Bbolanatb  Gbose  v.  Kedarnatb  Banerjee   .             .             .  .  .26 

Bboobun  Cbunder  Sbome  v.  Ram  Doyal  Sbamunto            .  .  .54 

Bboobunjoy  Acbarjee  v.  Ram  Narain  Cbowdliry    .             .  .  .24 

Bboobun  Mobun  Bose  v.  Cbunder  Nath  Banerjee              .  .  .151 

Bboobun  Mobun  Sircar  v.  Watson  &  Co.                .             .  .  .60 

Bbookun  Singb  v.  Boburee  Singb               .             .             .  .  .117 

Bbooputty  Roy  v.  Unibica  Churn.  Banerjee            .             .  ,  .86 

Bhotee  Singb  v.  Moorat  Singb        .             .             .             .  .  .24 

Bhubo  Soonduree  Chowdhrain  v.  Knsbee  Nath  Acharjee  .  55 

Bbubo  Soonduree  Debia  v.  Nawab  Syud  Jeynul  Abdin    .  .  .151 

Bhugeerutb  Sikdar  v.  Rain  Narain  Mundnr           .             .  .  .34 

Bbuggobutty  Churn  Bbuttacharjee  v.  Tameeruddeen  Moonshee  .  .111 

Bbugwan  Cbunder  Roy  v.  Jegur  Kban  and  others             .  .  .55 

Bhyro  Chunder  Mojoomdar  v.  Romondass  Mookerjee        .  .  .119 

Bhyro  Singh  v.  R:ijah  Leelanund  Singh  Buhadoor              .  .  .70 

Bhyrub  Cbunder  Banerjee  v,  Meer  Ameerooddeen             .  .  .68 
Bhyrub  Chunder  Chowdbry  v.  Haradhun  Ghose    ....       73 

Bhyrub  Chunder  Mojoomdar  v.  Hurro  Prosunno  Bhuttacharjee  .  39,  119 

Bhyrub  Mnndul  v.  Gungaram  Banerjee      ....  40,  71 

Bibee  Ashrufoonissa  v.  Unungo  Mobun  Deb  Ray              .  .  .61 

Bibee  Meherunnissa  v.  Abdool  Gunuee      ...  .3 

Bibee  Reazoonissa  v.  Shaik  Dad  Ali           .             .             .  .  .60 

Bibee  Suhadeo  v.  Smith      .  .  ....       25 

Biddel  Chutter  Dharee  Lall            .  .       98 

Biddyamoyee  Debia  Chowdbrain  v.  Rnm  Lull  Misser        .  .  .119 

Bijnath  Dutta  Jha  v.  Musst.  Putsoba  Dob.ain         .  .2 

Bijoy  Gobind  Singh  v.  Karoo  Sing               ...  •      100 

Bikmnber  Singh  v.  Raj  Cbunder  Ghose      .             .             .  .117 

Binode  Lall  Ghose  v.  Mackenzie    ...  .40 

Biprodass  Dey  v.  Musst.  Sakermonee  Dassee         .  •       59 


TABLE    OF    CASES    QUOTED. 


XI 


Biprodass  Dey  v.  Wollen    . 

Biresssur  Paurey  v.  Jogendra  Cbunder  Deb 

Bissessur  Chuckerbutty  v.  Wooina  Churn  Roy 

Bissessur  Roy  v.  Ram  Doolal  Chund 

Bissonatli  Sircar  v.  Tarn  Prosunno  Mojoomdar 

Bodh  Narain  Singh  v.  Rungo  Lall  Miindur 

Boidonath  Shaha  v.  Jadub  Chunder  Sbaha 

Bokronath  Mundul  v.  Binoderam  Singh     . 

Bonomalee  Gbose  ».  Delu  Sirdar   . 

Boroda  Cant  Roy  Balmdoor  v.  Chunder  Coornar  Roy 

Boroda  Cant  Roy  Bahadoor  v.  Radha  Churn  Roy 

Boydonath  v.  Ramjoy  Dey 

Brijo  Kishore  Bhuttacharjee  v.  Oina  Soonduree  Debia 

Brindabun  Chunder  Chowdhry  v.  Issur  Chunder  Biswas 


Page. 

.  150 
75,  76 
11,57 
.  97 
42,  45 
.  39 
.  23 

.28,  38,  46,  80 

.       66 

.       91 

.       47 

43 

.  73 
.  20 
85 


Brindabun  Chunder  Sircar  v.  Brindabun  Chunder  Dey 
Brindabun  Chunder  Sircar  Chowdhry  v.  Brindabun  Chunder  Dey  Chow- 
dhry        .........     134 

Brojo  Kishore  Rukhit  v.  Bashi  Mundul     .  .  .  .  .103 

Brojo  Misser  v.  Musst.  Ahladee  Misrain    .  .  .  .  .148 

Brojonath  Coondoo  Chowdhry  v.  Stewart  .  .  .  .57 

Brojonath  Coondoo  v.  Gopalnath  Shaha     .  .  .  .  .150 

Brojonath  Coondoo  v.  Unnat  Ram  Dutt    .  .  .  .  .62 

Brojonath  Dey  v.  Shumbhoo  Chunder  Chatterjee  .  35,  151 

Brojonath  Pal  v.  Hiralal  Pal  .  .  .  .  .  .63 

Brojonath  Pal  Chowdhry  u.  Heera  Lall  Pall          .  ...         7 

Brojonath  Tewaree  v.  Grant  .  .  .  .  .  .42 

Brojo  Soondur  Mitter  Mojoomdar  v  Kalee  Kishore  Chowdhry     .  .       47 

Bromomoyee  Bewah,  petitioner       .  .  .  .  .  .150 

Buddun  Chunder  Shaha  v.  Bepin  Beharee  Roy      .  .  .  .60 

Budhna  Orawan  Mahtoon  v.  Jemadar  Baboo  Joggessur  Doyal  Singh        35,  55 
Budroonissa  Chowdhrain  v.  Chunder  Coomar  Dutt  .  .  .47 

Buggobut  Pershad  Singh  v.  Doorg  Bijoy  Singh     .  .  .  .61 

Buksh  AH  v.  Ranitunoo  Gui  ......     121 

Bungo  Chunder  Bose  v.  Ruheemullah  ....         3 

Bungsoraj  Bhookta  v.  Mohunt  Megb  Lall  .  .  .  .94 

Bunwaree  Lai  Roy  v.  Mohima  Churn  Kooaah        .  .  .  .80 

Burmah  Chowdhry  v.  Sreenundo  Singh  ...  34,  52 

Burn  &  Co.  v.  Rusho  Moyee  Dassee  ,  ...         9 

Byesunnissa  Begum  v.  Bydonath  Shaha  ....       43 

Byjnath  Koonwar  v.  Saheb  Koonwar  .  .  .  .42 

Byjnath  Pershad  v.  Budhoo  Singh  .  .  .  .  .118 

Byjuath  Sahoo  v.  Lalla  Seetul  Pershad  .  .  .  .127 

Bykunt  Kyburto  Dass  v.  Shushee  Mohun  Pal  Chowdhry  .  .  .72,  74 

Bykuntnath  Dass  v.  Bissonath  Maghee       .  .  .  .  .66 

Bykuut  Ram  Roy  v.  Musst.  Shurfoonissa  Begum  .  .  .92 

C. 

Campbell  v.  Cazee  Abdool  Huq      .             .  .  .  .  .125 

Chamarnee  Bebee  v.  Ayenoollah  Sirdar     .  .  .  .  16,17 

Choituno  Chunder  Roy  v.  Kedarnath  Roy.  .  .  .  .68 

Choolie  Singb  v.  Kokil  Singb          .             .  .  .  .  .75 

Choonee  Sahoo  v.  Munnoo  Lall      .            .  .  .  .  .126 

Chota  Joora  Mundul  v.  Watson  &  Co.       .  .  .  .  .14 

Chowdhry  Chutterpaul  Singh  v.  Fouzdar  Roy  .  .  .  .99 

Chowdhry  Imad  Ali  v.  Boonyod  Ali           .  .  .  .  .117 

Chowdhry  Khan  v.  Gour  Jana        .             .  .  .  .  .58 

Chowdhry  Wahid  Ali  v.  Musst.  Jumaye  .  .  .  .118 


TABLE    OF    CASES    QUOTED. 

Page. 

Chowdluy  Zuhoorul  Huq  v.  Gooroo  Churn  Roy    .  133 
Chundee  Chunder  Mitter  v.  Beckwith 

Chunder  Coomar  Banerjee  v.  Azeemooddeen         .             .  40 

Chunder  C.  Mundul  v.  Natnni  Khanuin      .  18 

Chunder  Coomar  Roy  v.  Bholanath  Sircar  and  others       .  44 

Chunder  Coomar  Roy  v.  Kader  Monee  Dassee      .  85 

Chunder  Kant  Surmah  v.  Bissessur  Surmah           .  126 

Chunder  Monee  Dassee  v.  Dhuroneedhur  Lahory  .  41 

Chunder  Monee  Nyabhooshun  v.  Shumbhoo  Chunder  Chuckerbutty  67 

Dhunder  Mun  Chowdhry  v.  Sree  Mun  Chowdhry  .             .  "           54,  94 

Chunder  Nath  Banerjee  v.  Jugaut  Chunder  Bhuttacbarjee  .     '  75 

Chunder  Nath  Ghose  v.  Chotoo  Ram          .             .             .  .             .45 

Chunder  Nath  Misser  v.  Sirdar  Khan         .             .  77   §0    129 

Chunder  Nath  Nag  Chowdhry  o.  Assanollah  Mundul         '.  30 

Church  v.  Ram  Tonoo  Sbaha          ....  150 

Churn  Singh  v.  Rungoo  Singh         .  ]  ]  7 

Collector  of  Rajshahye  v.  Hurosoonduree  Debea   .  .'             !       70 

Crowdie  v.  Bhikdhare  Singh            .             .  5 

Crowdy  v.  Jhukree  Dhanook           .  89 

Crowdy  v.  Nuthwy              .  ]JQ 

Crowdy  v.  Omrao  Singh      ...  )08 

Crowdy  v.  Pooran  Singh     .             .             .  jfr 

Crowdy  v.  Ram  Bhorosee  Chowdhry          .  89 

D. 

Dabee  Buggut  •».  Beechun  Raoot  ....  .26 

Dataram  Nath  v.  Eshan  Chunder  Law       .  60 

David  v.  Ramdhun  Chatterjee         .             .             .  30, 59 

Davis  &  Co,  v.  Middleton    .             .             .  ]24 

Deanutoollah  v.  Nowab  Nazim  Sidhee  Nuzzur  AH  Khan  Bahadoor  129 

Deb  Coomaree  Dassee  v.  Gungadhur  Dutt             .             .  .             .148 

Debendra  Nath  Roy  Chowdhry  v.  Chandro  Monee  Chowdhrain    .'  .'       36 

Debnath  Roy  Chowdhry  v.  Gudadhur  Dey              .  .92 

DeCourcy  v.  Megnath  Jha               .  16  *59   60 

Deen  Dyal  Puramanick  v.  Radlia  Kishoree  Debia  ' .     '  92 

Deen  Dyal  Puramanick  v.  Surendro  Nath  Roy      .  ',       33 

Deen  Dyal  Singh  v.  Danee  Roy      .  126 

Degumbar  Mitter  v.  Gobindo  Chunder  Haldar      .  '42,  95 

Denoinonee  Debee  v.  Doorga  Prosad  Mozoomdar.              '.  .     '  94 

Dhalee  Paranianick  v.  Anondo  Chunder  Tolapatro            .  34 

Dhun  Monee  Debia  v.  Suttoorghun  Seal    .  61 

Dhunonjoy  Kur  v.  Gobindo  Chunder  Dass             .  .'             .'       f)Q 

Dhunput  Singh  Doogur  v.  Robouian  Mundul         .  98 

Dtiunpnt  Singh  v.  Vellayet  AH       .              .  '7!   86 

Dhunrnj  Koonwar  v.  Oozgur  Narain  Koonwar       .'  '  52 

Dhun  Singh  v,  Chunder  Kant  Mookerjee  ...  49 

Dhun  Singh  Roy  v.  Chunder  Kant  Mookerjee        .  16 

Din  Doyal  Lall  v.  Thokroo  Koonwar         .             .  'go  53 

Din  Doyal  Poramanick  v.  Pran  Kishen  Pal  Chowdhry       .'  !                "'  69 

Dinobundhoo  Chowdhry  v.  Dinonath  Mookerjee  .             .  40   71    73 

Dinobundhoo  Dey  v.  Ramdhun  Roy           .             .  '  19'  24 

Dinobundhoo  Ghose  ».  Drobomoyee  Dassee  5 

Dinobundhoo  Roy  v.  Ramdhun  Dey           .  53 

Dinobundhoo  Vadoory  v.  Pram  Kishen  Sircar       .  41 

Dinonath  Bose  v.  Girish  Chunder  Bandyopadhya  .  75 

Dinonath  Bose  Mullick  v.  Jngaeshur  Mundul  46 

Dinonath  Dass  v.  Gogun  Chuuder  Sein      .  44 


TABLfe    OF    CASES    QUOTED.  xiii 

Page. 

Dinonath  Panday  v.  Raghoonath  Panday  .             .             .  ,             .90 

Doman  v.  Sbubul  Koolall  and  others           .             .  23 

Doma  Roy  v.  James  Melon             ...  23 

I)onzelle  M.  Gridharee  Singh            .             .             .             .  .             .8 

Donzelle  v.  Kedarnath  Chuckerbutty         ...  .      ib. 

Doorbijoy  Mahtoon  v.  Prithee  Narain  Singh          .             .  .             .127 

Doorga  Churn  Chatterjee  v,  Doyamoyee  Dassee    .  .93 

Doorga  Churn  Chatterjee  v.  Goluck  Chunder  Biswas         .  .             .40 

Doorga  Churn  Dnss  v.  Mahomed  Abbas  Bhooyan ...  82 

Doorga  Churn  Surmali  v.  Jiimpa  Dassee     .             .             .  .             .72 

Doorga  Dass  Chatterjee  v.  Nobin  Mohun  Ghosal               .  .                    92 

Doorga  Roy  v.  Shyam  Lall  Jha       ....  40 

Doorga  Soondur  v.  Bindabun  Chunder  Sircar        .             .  85 

Doorga  Soonduree  v.  Bindabun  Chunder  Sircar    .             .  .             .24 

Dowlut  Garee  Chowdhry  v.  Moonshee  Monwar     .  133 

Doyal  Chunder  Sahoy  v.  Nobin  Chunder  Adicarry             .  .                    74 

Doyamoyee  Chowdhrain  v.  Bholanath  Ghose         .             .  93 

Doyamoyee  Chowdhrain  v.  Mohima  Chunder  Roy             .  .       43 

D'Silva  v.  Raj  Koomar  Dutt           ....  38 

Dukhina  Debya  v.  Romesh  Chunder  Dutt              .             .  .             .90 

Dukhina  Mohun  Roy  Chowdhry  v.  Kurreemullah  Muktear  .                     16 

Duleel  Mahomed  v.  Mohima  Chunder  Ghose         .             .  .             .97 

Dullichand  v.  Meherchand  Sahoo  .  .  .  .77,  89,  100,  114,  121 

Dumaine  v.  Ootum  Singh    .             .             .             .             .  .              17  42 

Durpomonee  Gupta  v.  Tara  Churn  Sein     ...  149 

Dwarkanath  Bhooeah  v.  Gopeenath  Bhooeah         ...  5 

Dwarkanath  Chuckerbutty  v.  Beejoy  Gobind  Borral          .  51 

Dwarkanath  Chuckerbutty  v.  Bhawanee  Kishore  Chuckerbutty   .  83,  107 

Dwarkanath  Chuckerbutty  v.  Dhunmonee  Chowdhrain     .  .             .     132 

Dwarkanath  Chuckerbutty  v.  Tara  Soonduree  Burmoyya.  18 

Dwarkanath  Haldar  v.  Hury  Mohun  Roy  ...  .42 

Dwarkauath  Misser  v.  Jogessur  Lall           .             .             .  117 

Dwarkanath  Misser  v.  Konye  Sirdar           .             .             .  .              80  88 

Dwarkanath  Roy  v.  Allender          ...  86 

Dwarkanath  Singh  v.  Nobo  Coomar  Bose  ...  12 

E. 

Elahee  Buksh  Chowdhry  v.  Roopun  Telee             .  11 

Emam  Ali  Mestoroy  v.  Ator  Ali  Khan       ...  26 

Enyetulla  v.  Nobo  Coomar  Sein      ....  39 

Erskine  v.  Ram  Coomar  Roy           ....  67 

Eshan  Chunder  Ghose  v,  Protap  Chunder  Roy       .             .  7 

Eshan  Chunder  Roy  v.  Khajah  Assanoollah            .             .  .91    100   114 

Etwaree  Lushkur  v,  Jadub  Chuuder  Haldar          .             .  41 

F. 

Fagan  v.  Chandra  Kant  Banerjee  .....  95 

Fatima  Khatoon  v.  Mahomed  Jan  Chowdhry        .  129 

Fatima  Khatoon  v.  The  Collector  of  Tipperah      .             .  .            !     133 

Fitzpatrick  v.  Gowan          .....  120 

Fitzpatrick  v.  Wallace        ....  21 

Forbes  v.  Ram  Lall  Biswas              ....  25 

Forlong  v.  Johureeloll        ......  92 

Foschola  v.  Huro  Chunder  Bose     ....  14  49 

Fukeer  Chand  Aych  v.  Rokeemunissa        .             .            .  ]31 

Fyazooddeen  Bhooya  v.  Shumsunissa  Bibee           .  127 


TABLE    OP    CASES    QUOTED. 

Page. 
G. 

Gaetree  Debia  ».  Thakoor  Dass     .  .151 

Ghooghly  Sahoo  v.  Chunder  Pershad  Misser 

Ghore  Singh  v.  Ottur  Singh 

Ghunshyam  Singh  v.  Runjeet  Singh 

Ghyrullah  Mundul  v.  Kishore  Nath  Koondoo        .  53,  55 

Gilmore  v.  Srimunto  Bhoomick       .  .  22 

Gilmore  v.  Surbessuree  Dossee       .  •  .      ib. 

Gobindo  Chunder  Bhoomik  v.  Rammonee  Dassee. 

Gobindo  Chunder  Bose  v.  Alimoodden 

Gobindo  Chunder  Mojoomdar  ».  Bissumbhuree  Dossee     .  .       78 

Gobindo  Chunder  Roy  Chowdhry  v.  Ram  Chunder  Chowdhry      .  .132 

Gobindo  Coomar  Chowdhry  v.  Manson       .  73,  9 

Gobindo  Coomar  Chowdhry  v.  Huro  Gopal  Nag  . 

Gobindo  Kurmokur ».  Kumod  Nath  Bhuttacharjee  .  .13 

Gobindo  Mahtoon  ».  Ram  Khelawan  Singh 

Gobindo  Monee  Dassee  v.  Sham  Lall  Bysack 

Gobindo  Monee  Debia  v.  Dino  Bundhoo  Shaha     .  .61 

Gobindo  Sookul  v.  Gokool  Bhukut 

Gokul  Chand  Chatterjee  v.  Mosaharoo  Kondoo     . 

Golam  Ali  v.  Baboo  Gopal  Lai  Tagore      .  .  .  .58,  68,  113 

Golam  Asgar  ».  Lukhee  Monee  Debia       . 

Golam  Chunder  Dey  v.  Nuddiar  Chand  Adhicary.  Idl,  1<JJ 

Golam  Hyder  v.  Poorno  Chunder  Roy 

Golam  Khejur  v.  Erskine  &  Co. 

Golam  Mahomed  v.  Asmutalee  Khan  Chowdhry    .  32,  33 

Golam  Panja  v.  Hurisli  Chunder  Ghose  .  •  22,  25 

Goluck  Chunder  Chuckerbutty  ».  Tiluk  Shaha      .  .  .  . 

Goluck  Chunder  Dutt  v.  Meah  Raja  Mijee 

Goluck  Chunder  Mytee  v.  Parbutty  Churn  Dass   . 

Goluck  Chunder  Roy  v.  Sandes      .  .  .  .  •       1 

Goluck  Kishore  Acharjee  v.  Kesha  Majhee 

Goluck  Kishore  Acharjya  v  Nand  Mohun  Dey     .  .         •* 

Goluck  Monee  Debia  v.  Assanooddeen      .  *      4« 

Gomanee  Kazee  v.  Huryhur  Mookerjee     .  "         * 

Gooroodass  Dhur  v.  Bijoy  Gobind  Boral    .  "  '       i« 

Gooroodass  Mundul  v.  Shaik  Durbarree    .  •  1° 

Gooroodass  Roy  v.  Issur  Chunder  Bose      .  •  •       » 

Gooroodass  Roy  v.  Ram  Narain  Mitter      .  .  .  •  '       *q 

Gooroo  Pershad  Sircar  v.  Philippe  .  .  •  •  '      ?& 

Gooroo  Prosunno  Banerjee  v.  Juggut  Chunder  Dutt  .  7b 

Gooroo  Prosunno  Bannerjee  v.  Sreegopal  Pal  Chowdhry  .  .  «>. 

Gooroo  Prosunno  Roy  ».  Gobindo  Pershad  Dass  .  •       22 

Gopal  Chunder  Bose  v.  Mothoor  Mohun  Banerjee  •       11 

Gopal  Chunder  Chowdhry  v.  Shiboo  Jelya  .  •  •  '     '? o 

Gopal  Chunder  Shaha  v.  Madub  Chunder  Shaha  .  .  •       18 

Gopal  Lai  Tagore  v.  Mahomed  Muddin  Mirdha    .  •  •  •  6,  11 

Gopal  Lai  Tagore  v.  Mahomed  Kadir 

Gopal  Lai  Tagore  Baboo  v.  Budurooddeen  .'  'To 

Gopal  Mundul  v.  Nobokishen  Mookerjee  .  '      «1 

Gopal  Pal  Chowdhry  v.  Tarinee  Pershad  Ghose    .  .  •  '       ,, 

Gopal  Singh  Moorali  v.  Sunkuree  Paharin  .  •  •       51 

Gopanund  Jha  ».  Lalla  Gobind  Pershad   .  OQ 

Gopee  Mohun  Roy  v.  Shib  Chunder  Sen   .  -  ^ 

Gopee  Nath  Jannah  v.  Jeteo  Mollah         .  •  „'    * 

Gopee  Nath  Mookerjee  v.  Ram  Huree  Mundul    .  57,  o 

Gora  Chand  v.  Guda'dhur  Chatterjee         .  • 


TABLE  OP  CASES  QUOTED.  XV 

Page. 

Gordon,  Stuart  &  Co.  u.  Maharaja  Mabtab  Chand  Baliadoor         .  63   64 

Gossein  Umer  Narain  v.  Baboo  Jan            ...  '92 

Gour  Hury  Singh  v.  Beharee  Raoot            ...  2! 

Gour  Kishore  Chunder  v.  Bonomalee  Cbowdhry    .             .  62 

Gour  Pershad  Narain  v.  Sheo  Pershad  Ram           .             ,  g 

Gour  Soonduree  Debia  v.  Shuuibhoo  Chunder  Mojoomdar  105 

Gourdass  Byragee  v.  Juggur  Nath  Roy  Chowdhry             .  9 

Gouree  Nath  Roy  v.  Ramgutty  Chunder  ...  53 

Gouree  Pershad  Dass  v.  Ranee  Surnomoyee          .            .  48 

Gowree  Sunkur  Surrnah  v.  Tirthmonee      .             .             „  .  5  78 

Gridharee  Lall  Singh  v.  Chundee  Pershad              .             .  'j]5 

Grish  Chunder  Bose  v.  Kalee  Kishto  Haldar         .  ]g  23 

Grish  Chunder  Ghose  v.  Issur  Chunder  Mookerjee             .  '  44 
Grish  Chunder  Mitter  v.  Shaikh  Jhakoo     .             . 


Grish  Chunder  Roy  v.  Bhugwan  Churn  Roy           .             .  '  6   94 

Grish  Chunder  Roy  Chowdhry  v.  Srimati  Amina  Khatun.  2 

Gudadhur  Banerjee  v.  Nundo  Lall  Biswas              .            .  49 

Gujjo  Koonwar  v.  Syud  AH            ....  17 

Gunga  Dhur  Singh  v.  Bimola  Dassee          ...  gj 

Gunga  Narain  Chowdhry  v.  Kofa  Pali        ...  4g 
Gunga  Narain  Dass  w.  Sarada  Mohun  Roy              .             .       17   31    40   53   71 

Gunga  Ram  Sirdar  v.  Biseshur  Banerjee   .  '  JQ 

Gureeb  Mundul  v.  Bhoobun  Mohun  Shen               .             .  04 
Gureeboollah  Poramanick  v.  Fukeer  Mahomed  Kholoo 

Gyaram  Dutt  v.  Gooroochurn  Chatterjee  ...  13 

H, 

Habeebool  Hossein  v.  Allender      ...  j9y 

Habela  Sircar  v.  Doorga  Kant  Mojoomdar            .  gg 
Harneed  Ali  v.  Afaooddeen 

Hamilton  v.  Rajah  Ilaghoo  Nundun           .             .  yg 

Haradhun  Dutt  v.  Hazee  Mahomed            .             .  89 

Haradhun  Gossamee  v.  Ram  Newas  Misser           .             .  '40  7^ 

Harish  Chunder  Chuckerbutty  v.  Rajendro  Kishore  Roy  Chowdhry  3 

Harry  Kisto  Roy  v.  Motee  Lall  Nuiidee    ...  197 

Heera  Lai  Seel  v.  Poran  Matteah  .             .  124 
Heera  Monee  v.  Gunga  Narain  Roy 

Heerarnun  Singh  v.  Thukree  Roy  ...  147 

Hemaydulla  Chowdhry  v.  Nilkant  Mullick.             .             .  39 

Hem  Chunder  Chatterjee  v.  Poorno  Chunder  Roy.             .  40 

Hem  Chunder  Chatterjee  v.  Rajcoomar  Roy           .  15 

Hem  Chunder  Ghose  v.  Radha  Pershad  Paleet      .  'go  81 

Hiddut  Ali  u.  Koleemaalla  Meeajee            .  '  30 

Jrlira  Lall  Seal  v.  Jobeer  Mollah     .  133 

Hirarara  Bhuttachaijee  v.  Ashruf  Ali        .  g'j 

Hills  v.  Beshruth  Meer       ...  p> 

Hills  v.  Huro  Lai  Sein        ....  ^ 
Hills  v.  Jender  Mundul 

Hills  v.  Johorie  Ghose        ....  09 

Hills  v.  Paunch  Cowree  Shaikh       .             .  '5]    55 
Holloway  v.  Mahomed  Ali  .... 

Hoozul  Mundar  v.  Fhoorok  Dutt  Kowas  ..."  40 

Hulodhur  Sen  v.  Gooroodass  Roy  ...  70 

Hulodhur  Sen  v.  Seetul  Chunder  Bhoomick  70 

TT...                        _     T\--                  »«•             .       TT-  •              '« 


Hunooman  Dass  v.  Musst.  Koomeroonnissa  Begum  gg 

Hunooman  Singh  v.  Crowdy 

Hurdeo  Narain  Sahoo  v.  Girdhuree  Singh .  107 


5 


XVI  TABLE    OF    CASKS    QUOTED. 

Page. 

Ilureehur  Mookerjee  v.  Jodu  Xntli  Ghose               .  .  .  22,  25,  88 

Hureebur  Mookerjee  ».  Mollah  Abdoolbur           .  .  n« 

Hnrce  Kisliore  Ghose  v.  Koomodinee  Kant  Banerjee  .  .  .93 

Hurce  Mohun  Gooho  v.  Anuiul  Ohuiuler  Mookerjee  .  .       98 

Huree  Moliun  Mookerjee  v.  Gorachand  Mitter      .  .  .  86,  95 

Hurce  Prosunno  Roy,  appellant      .             .             .  .  .  .80 

Huree  Sunker  Mookerjee  r.  Kristo  Pattro  and  others  .  .  .18 

Hurihur  Mookerjee  r.  Bissessur  Banerjee  .  22 

Huri  Nath  Mojoomdnr  »  Moran  &  Go.      .            .  .  .  .71 

Hurish  Clnnuler  Chowdhry  v.  Rain  Chunder  Chowdhry  .  .  .48 

Hurish  Chunder  Chuckerbutty  e.  Haree  Bewah     .  .  .  .148 

Hurish  Chunder  Coondoo  v.  Mohinee  Mohnn  Mitter  .  .  .7 

Hurish  Chunder  Dutt  r.  Jogudumba  Dassee          .  .  71,  72,  92 

Hurish  Chunder  Koond  r.  Gopal  Barooye              .  .92 

Hurish  Chunder  Roy  Chowdliry  v.  Sreekalee  Mookerjee  .  .  .4 

Hur  Kisliore  Dass  v.  Joogul  Kishore  Shaha            .  .  .  .71 

Hiiro  Chunder  Gooho  v.  Dunn        ...  25,  103 

Huro  Chunder  Mookerjee  v.  Mohesh  Cliunder  Dhopa  .  .  .14 

Huro  Chunder  Roy  v.  Obhoy  Churn  Sircar            .  73 

Hiiro  Dass  v.  Gobind  Bhuttacharjee           .             .  .  .  .67 

Huro  Kishen  Banerjee  v.  Joy  Kissen  Mookerjee   .  .  .  62,  63 

Huro  Kishen  Mookerjee  v.  Ranee  Lalun  Monee  Dassee  .  .  .85 

Huro  Mohun  Mookerjee  v.  Gopal  Chunder  Sircar.  .  .  .41 

Huro  Mohun  Mookerjee  v.  Kalinatb  Mookerjee    .  .  .  .         3 

Huro  Narain  Giree  v.  Doorga  Churn  Giree            .  .  .  .134 

Huro  Nath  Roy  v.  Chittra  Mony  Dassee    .             .  .  .  .13 

Huro  Nath  Roy  r.  Kumola  Kant  Chuckerbutty    .  .  .  .16 

Huronath  Roy  v.  Bindoo  Bashinee  Debia  .             .  .  .  .48 

Huronath  Roy  v.  Gobindo  Chuuder  Dutt  ....  49,  55 

Huronath  Roy  v.  Mrinmoyee  Debia           .              .  .  .  41,  42 

Huronath  Roy  v.  Joggendra  Chunder  Roy             .  .  .  .94 

Huronath  Roy  v.  Prannath  Roy     .             .             .  .  .  .74 

Huronath  Roy  Chowdhry  v.  Bibee  Khojeshtah  Khatoon  .  .       49 

Huronath  Roy  Chowdhry  v.  Golueknath  Chowdhry  .  .  .91 

Huronath  Roy  v.  Gobind  Chunder  Dutt     .              .  .  .  ib. 

Hurromohun  Mookerjee  v.  Chintamonee  Roy         .  .  .  87,  88 

Hurroinonee  Dassee  v.  Onookool  Chunder  Mookerjee  .  .  .105 

Hurro  Prosad  Chuckerbutty  v.  Sridhan  Chowdhry  .  .  .148 

Hurroshurn  Narain  Singh  v.  Roochey  Dobey          .  .  .  .98 

Hurro  Soonduree  Dassee  v.  Kissenmonee  Chowdhrain  .  .  .134 

Hurruk  Lai  Shaha  v.  Srinibash  Kurmokur              .  .  .  .118 

Hurruk  Singh  v.  Toolshiram  Sahoo             .             .  .  .  15,  16 

Harry hur  Mookerjee  v.  Goomanee  Kazee              .  .  .  .61 

Hurryhur  Mookerjee  v.  Puddo  Lochun  Dey           .  .  .  .10 

Hurrykishen  Roy  v.  SShaik  Baboo                 .              .  .  .  .14 

Hurry  Mohun  Mojoomdar  v.  Dwarkanath  Sein      .  .  .  .148 

Hursuhai  Singh  v.  Syud  Lootf  Ali  Khan                  .  .  .60 

Hyder  Buksh  v.  Ehoobendro  Deb  Koonwar            .  .  .24 

Hyder  Buksh  v.  Bhopeudro  Deb                 .             .  .  .21 

I. 

Indro  Bhusan  Deb  Roy  v.  Goluck  Chunder  Chuckerbutty  .  50,  59 

Indro  Monee  Bunnoyya  c.  Suroop  Chunder  Paul  .  .71 

I  ndur  Chunder  Doogur  v.  Bindabun  Beharee          .  .  .  .32 

Indurjeet  Singh  v.  Baboo  Radhey  Singh     .              .  .  .117 

Ishan  Chunder  Ghosal  v.  Buroinoyee  Dassee          .  .  .  .148 

Ishan  Chunder  Ghose  v.  Hurish  Cliunder  Banerjee  .  .       22 

Ishau  Chuuder  Roy  Chowdhry  v.  Bhyrub  Chunder  Dass  .  .  .16 


TABLE  OF   CASES  QUOTED.  XV11 

Page, 

Issore  Ghose  r.  Hills           .             .             .             .             .            .  19,  40 

Issur  Chunder  Ahiree  r.  Shyam  Khan  Cbowdhry               .             .  .80 

Isaur  Ch under  Dass  r.  Xittyanund  Dasa     .             .             .             .  16,  55 

J--MI-  Clmnder  Ghosal  c.  Mooktaram  Panda            .             .             .  .86 

Isaur  Chunder  Shen  v.  Bepin  Behary  Roy  ....  74,  76 

J. 

Jagurdee  v.  Radha  Kisbore  Talookdar      .             .            .             .  74,  76 

Jan  Ali  <?.  Gooroodass  Roy             .             .            .             .            .  .33 

Jan  Ali  n.  Jan  Ali  Chowdhry          ......     127 

Jan  Ali  Chowdbry  v.  Is  ban  Chunder  Sein  .             .             .             .  .98 

Jan  Ali  Chowdbry  v.  Xittyanund  Bose       .             .             .             .  .120 

Jan  Ali  Chowdbry  v.  Tarinee  Churn  Rukheet       .             .             .  .99 

Janeshur  Dass  v.  Goolzaree  Loll    .             .             .             .            .  .18 

Janokee  Bullub  Chuckerbutty  v.  Xobin  Chunder  Roy  Chowdhry  .       59 

Janokeenath  Mookerjee  r.  Rajkisto  Singh              .             .             .  .120 

Janoo  Mundur  c.  Brijo  Singh         .....  38,  80 

Jardine.  Skinner  and  Co.  c.  Dwarkanath  Chuckerbutty    .             .  .45 

Jaun  Ali  v.  Jan  Ali              .             .             .             .             .             .  44,  54 

Jeeun  Lall  Jba  v.  Kaleenath  Jha                .            .            .             .  .38 

Jellalooddeen  v.  Major  James  Burne          .             .             .             .  .111 

Jellor  Rub  am  v  Seetaram  Dutt      .             .             .             .             .  .33 

Jerabootnissa  v.  Ram  Chunder  Doss           .              .             .             .  .70 

Jesham  Hossein  ».  Bakur  Ali         .             .             .             .             .  .31 

Jewan  Dass  Sahoo  n.  Shah  Kabeerooddeen            ...  .5 

Jeyabella  Pramonick  v.  Jogudish  Xatb  Roy           .             .             .  .35 

Jhoomuck  Chowdhry  v.  G.  Anderson          ..... 

Jodunath  Pal  v.  Prosunno  Chunder  Dutt                .             .             .  .71 

Jodunath  Shahana  v.  Jadub  Churn  Tbakoor          .             .             .  .86 

Joggeshur  Boistubee  ».  Rajendra  Gangooly            .             .             .  .51 

Joggesbur  Buttobyal  v.  Rajah  Rudro  Narain  Roy             .             .  .     4,  5 

Joggesbur  Patty  v.  Ishan  Chunder  Ghose                .             .             .  .55 

Joggeslmree  Debia  v.  Gudadhur  Banerjee               .             .             .  .61 

Joggodumba  Dassee  v.  Haran  Chunder  Dutt          .             .             .  .71 

Jogodeshur  Deb  Roy  v.  Kishenbuiulhoo  Roy         .             .             .  .         8 

Jogomohun  Dass  v.  Poorno  Chunder  Roy               .             .  .15 

Jogulkisbnre  Roy  v.  Khajah  Assanoollab                 .             .             .  .135 

Joheerooddeen  Mahomed  v.  Debee  Pershad  Singh             .             .  .35 

John  Rudd  llainey  v.  Nubo  Coomar  Mookerjee     .             .  .114 
Jokee  Lall  v.  Nursinghnarain  Singh           .....     127 

Jonardun  Acharjee  v.  Haradhun  Acharjee              .             .             .  80,  103 

Joteeram  Surma  v.  Mnngloo  Surma            ...  .24 

Joydoorga  Debia  v.  Bolyechand  Koondoo               .  .78 

Joy  Dutt  Jba  ».  Bajee  Ram  Singh              .             .             .             .  .21 

Joykissen  Mookerjee  v.  Rajkissen  Mookerjee         .  .  .25,  88,  85 

Joykissen  Mookerjee  v.  Doorganarain  Roy             .             .             .  85,  86 

Joykishore  Chowdbrain  v.  Xubee  Buksh                  .              .              .  .150 

Joy  Lall  Shaik  v.  Brojonath  Pal  Chowdhry  ....     146 

Joyinonee  Dassee  v.  Huronath  Roy             .             .             •             .  .93 

Juggodish  Chunder  Biswas  v.  Zurrikoollah  Sircar              .             .  .35 

Juggurnatb  Hoy  Cbowdhry  v.  Rajchunder  Roy     .             .             .  .90 

Juggut  Chunder  Dutt  v.  Panioty                 .             .             •             •  .61 

Juggut  Narain  v.  Toolshee  Ram     .             .             .             .             .  .127 

Jugo  Mobun  Chatter] ee  v.  Shib  Pershad  Moojoomdar       .  .       42 
Juhooree  Lall  Saboo  v.  Dear          ......         6 

Jumaut  Ali  Shah  v.  Chowdhry  Cbutterdbaree  Sahee         .             .  .81 

3 


XV111  TABLE  OF  CASES  QUOTED. 

Page. 

Jumeer  Gazee  v.  Gonye  Mundul                .             .  .  .  .  4,  66 
Jumoona  Dassee  v.  Bamasoouduree  Dassee           ....     105 

Juttoomoor  v.  Basmuttee               .            .            .  .  .  .22 

K. 

Kabeel  Shaha  v.  Radhakishen  Moullick     ....  .24 

Kadir  Gazee  v.  Mohadebee  Dassee             .             .  .  .  .121 

Kadumbenee  Devee  v.  Nobin  Chunder  Aduck      .  .  .  .         4 

Kalee  Cbunder  Cbowdbry  v.  Ruttuu  Gopal  Bbaduree  .  .  39,  54 

Kalee  Churn  Dutt  v.  Sbosee  Dassee           .             .  .  .  .11 

Kalee  Churn  Singh  v.  Ameerooddeen         .             .  .  .  20,  47 

Kaleedass  Nundee  v.  Ramguttee  Dutt  Sein            .  .  .  .82 

Kalee  Debia  v.  Modoo  Soodun  Chowdhry               .  .  .  .119 

Kaleekant  Roy  v.  Bibee  Ashrufoonissa                    .  .  .  .11 

Kaleekishen  Biswas  v.  Sreemutty  Janookee            .  .  .  20,  51 

Kaleekishore  Chatterjee  v.  Ram  Churn  Shaha        .  .  .  .22 

Kaleekornaree  Dassee  v.  Shumbhoo  Chunder  Ghose  .  .  .44 

Kaleekomul  Mozoomdar  v.  Jumat  Ali       .             .  .  .  .89 

Kaleemohun  Chatterjee  v.  Kaleekishto  Roy            .  .  .  51,  150 

Kaleemohun  Roy  v.  Sheik  Nazir                 .             .  .  .  ,33 

Kaleenath  Bhuttacharjee  v.  Shaikh  Abbas              .  .  .  .45 

Kaleenath  Chuck erbutty  v,  Reily                .             .  .  .  .108 

Kaleenath  Chowdhry  v.  Humee  Bibee        .  .  .  .43,  47,  48 

Kaleenath  Roy  v.  Issur  Chunder  Ghoshal               .  .  .  .76 

Kaleepershad  v.  Shah  Latafut  Hossein       ....  22,  73 

Kallymohun  Roy  Chowdhry  v.  Rarajoy  Mundul    .  .  .  .136 

Kaly  Coomar  Dass  v.  Shaik  Anees               .             .  .  .  .95 

Kanaram  Mullick  v.  Ram  Coomar  Mookerjee        .  .  .  .12 

Kanchun  Mala  Dassee  v.  Rajendro  Chunder  Roy  Chowdhry  .  .101 

Karoo  Lai  Thakoor  v.  Forbes         .             .             .  .  .  .120 

Karoo  Lai  Thakoor  v.  Luchmiput  Doogur              .  .  .  20,  47 

Karoonakur  Mahotee  v.  Neeladhro  Chowdhry        .  .  .  .6 

Kasee  Muddee  Khoondkar  v.  Naddee  Ali  Turfdar  .  .  .10 

Kasheenath  Deb  v.  Moharanee  Shibessuree  Debia  .  .  .51 

Kasheenath  Lushkur  v.  Bama  Soonduree  Debia     .  .  .  .12 

Kasheenath  Roy  Chowdhry  v.  Mynuddeen  Chowdhry  .  .  .68 

Kasheeram  Dass  v.  Maharanee  Shama  Mohinee     .  .  .  .148 

Kashee  Singh  v.  Messrs.  Onraet,  and  Grant            .  .  .  .65 

Kasshee  Roy  v.  Furzuud  Ali  Khan             .             .  .  .  .40 

Kattyanee  Debia  v.  Grish  Chunder  Banerjia          .  .  .  .75 

Kattyani  Debia  v.  Soonduree  Debia           .             .  ,  .  11,  13 

Kaza  Nawaz  v,  Nobokishor  Raj     .              .             .  .  .  ,13 

Kazee  Abdool  Mauna  v.  Borodacant  Banerjia       .  .  .7 

Kazee  Khoda  Newaz  v.  Nobokishen  Roy               .  .  .  12,  16 

Kebul  Kissen  Dass  v.  Jaminee        .             .             .  .  .  .82 

Kedarnath  Biswas  v.  Huro  Prosad  Roy  Chowdhry  .  .  .148 

Kellut  Chunder  Ghose  v.  Umrito   .             .             .  .  .  .20 

Kenny  v.  Issur  Chunder  Poddar    .             .             .  .  .  .67 

Kenny  v.  Mookta  Soonduree  Debia            .            .  .  .  .95 

Ketal  Gain  v.  Nadir  Mistree            .             .             .  .  .  .22 

Kewajah  Chyenian  Kajah  v.  Jan  Aly  Chowdhry   .  .  .  .57 

Khajah  Abdool  Gunny  v.  Bhuttoo  Shaikh              .  .  .  .57 

Khajah  Abdool  Gunny  v.  Kherodechunder  Roy  .  .  7,  40,  69 

Khajah  Abdool  Gunny  v.  Poornochunder  Roy      .  .  .  .8 

Khajah  Abdool  Gunny  v.  Rajah  Suttochurn  Ghosal  .  .  .82 

Khajah  Assanoollah  v.  Kalee  Molmn  Mookerjee   ,  .  .  .47 

Khedaroonissa  Bibee  v.  Boodhee  Bibee    .  54 


TABLE  OF  CASES  QUOTED.  XIX 

Page. 

Kberode  Chunder  Roy  v.  Gordon               .            .  .  .  .26 

Kberos  Monee  Dassee  v.  Beejoy  Gobind  Borral     .             .             .  .18 

Kboda  Buksh  v.  Abdool  Gazee       .            .             .  .             .  .30 

Kbodeja  Bibee  v.  Moonsbee  Jobad  Robeem           .             .  .  .127 

Khondkar  Abdoor  Robman  v.  Wooina  Cburn  Roy             .             .  45,  57 

Kbugendro  Natli  Mullik  v.  Kanti  Ram  Pal  .  .  .108 
Kbujoorunissa  Begum  v.  Ahmed  Reza        .             .             .             .20,  23,  27 

Khusro  Mundur  v.  Prem  Lall                      .             .  .  .  .89 

Kisbendbun  Adbicaree  v.  Campbell            .             .  .  .  .29 

Kisheu  Koomar  Mitter  v.  Mobesb  Chunder  Banerjee  .  .  .71 

Kisben  Mobuu  Gbose  v.  Esban  Cbunder  Mitter   .  .  .  .14 

Kishore  Cbunder  Sen  v.  Kalee  Koomar  Pal           .  .  .  .13-4 

Kissen  Coomar  Shaba  v.  Jeebun  Singh      .             .  .  .  .74 

Kisto  Mobun  Pattur  v.  Huree  Sunkur  Mookerjee  .  .  .57 

Komola  Kant  Doss  v.  Pogose          .             .             .  .  .  .62 

Komul  Lochun  Roy  v.  Moran  &  Co.           .             .  .  .  .93 

Komul  Lochun  Roy  v.  Zumeeroodin  Sirdar            .  .  .  14,  13 

Koobir  Sirdar  v.  Goluck  Chunder  Chuckerbutty   ...  28,  44 

Koroona  Moyee  Dassee  v.  Sib  Chunder  Dey          .  .  .  .16 

Koylash  Chunder  Ghose  v.  Greesh  Chunder  Mookerjee  .  .  .87 

Koylash  Cbunder  Ghose  v.  Jonmqjoy  Shyam         .  .  .  .96 

Kripamoyee  Debia  v.  Dropodee  Chowdhrain          ....     148 

Kripa  Nath  Chakee  v.  Dyal  Chand  Pal      .             .  .  .  .25 

Kristo  Chunder  Murdraj  v.  Poorosuttum  Dass       .  .  .  .32 

Kristo  Coomar  Chuckerbutty  v.  Unnoda  Coomar  Dutt  .  .  .148 

Kristo  Motee  Debia  v.  Fukeer  Chunder  Khan       .  .  .  .42 

Kristo  Protibar  v.  Alladinee  Dassee            ....  100,  114 

Kristo  Soondur  Sandyal  v.  Chunder  Nath  Roy     .  .  .  .  7,  62 

Kriteebash  My  tee  v.  Ramdhun  Kbarab     .             .  .  .  .17 

Kumala  Sahoy  v.  Kanoo  Mahomed  Mundul            .  .  .  .34 

Kumala  Sahoy  v.  Ram  Ruttun  Naogy        .             .  .  .  .120 

Kumeerooddeen  Sheik  v.  Sheik  Bbadoo     .   •          .  .  .  .3 

Kunda  Misser  v.  Gunesb  Singh  and  others             .  .  .  .16 

Kureem  Shaikh  v.  Mokhoda  Soonduree  Dassee     .  .  .  .149 

L. 

Lakboo  Koer  v.  Huree  Kishen  Roy  .....         6 

Lalla  Bhugwan  Sahoy  v.  Sungessur  Cbowdhry       .  .  .  .112 

Lalla  Bissambur  v.  Rajaram  ......         5 

Lalla  Bunseedhar  v.  Koonwar  Bindessaree             .  .  .3 

Lalla  Jeebun  Lai  ?>.  Zekait  Pokhurun  Singh          .  .  .  .95 

Lalla  Luchmipersbad  v.  Beelash  Mundul                .  .  .  .45 

Lalla  Roghoobuns  Sahoy  v.  Asloo               .             .  .  .  .id. 

Lalla  Ruttun  v.  Rajah  Mohindra  Narain  Singh     .  .  .  .95 

Lalla  Sbeeb  Lall  v.  Nubddip  Chunder  Sircar         .  .  .  28,  62 

Lalla  Sheo  Saboy  Singh  v.  Kununorunissa  Begum  .  .  .68 

Lalla  Singh  v.  Musst.  Bibee  Reazoonissa  ....  45,  46 

Lander  v.  Benode  Lall  Ghose          .  .  .  .  .    92,93,121 

Lopez  v.  Muddun  Mobun  Thakoor            .             .  .  .  .60 

Luchmanarain  Sab  a  v.  Koobil  Kant  Roy  .             .  .  .  .15 

Luchraanpershad  v.  Hoolas  Mabton  ..... 

Luchman  Ramonooj  Dass  v.  Ramhury  Roy            .  .  .  .130 

Luchman  Sahee  Chowdhry  v.  Seami  Jha    .             .  .  .  .5 

Lucbmeedbun  Pattuck  v.  Roghoobur  Singh           .  .75 

Luchmeeput  Doss  v.  Sheikh  Enayet  AH  ,  70,  73 

Lucbmipersbad  v.  Ram  Golam  Singh         .             .  .14 

Luchmiput  Singh  Bahadoor  v.  Nund  Coomar  Gupto  .       96 

Luchmiput  Singh  Bahadoor  v.  Rajcoomaree  Debia  .       89 


XX  TABLE  OF  CASES  QUOTED. 

Page. 

Lukhee  Cant  Doss  v.  Ram  Dyal  Doss         .            .             .            .  .118 

Lukhee  Cant  Doss  v.  Sumeerooddeen  Lushkur      ...  70,  73 

Lukhun  Magilla  v.  Sreeram  Cliatterjee      .  .     '  58 

Luteefoonissa  Beebee  v.  Baboo  Poolin  Behary  Sein           .             .  13 

Lyon  v.  Buneshur  Pal  and  others                .             .             .             .  .41 

M. 

Macdonald  v.  Lalla  Shibdoyal        ......        5 

Mackintosh  v.  Woomesh  Chunder  Bose     .             .             .             .  98,  99 

Madhub  Chunder  Adit  Chowdhry  v.  Ham  Kaloo  Beeparee            .  .121 

Madhub  Chunder  Bhadro  v.  Mohima  Chunder  Majoomdar            .  .       31 

Madhub  Chunder  (Jhowdhry  v.  Rajah  Promotho  Natb  Roy           .  .       17 

Madhub  Chunder  Dutt  v.  Haradhun  Pal  Sootrodhur         .             .  .118 
Maharaja  Dheraj  Mahtab  Chand  Bahadoor  v.  Debendro  Nath  Thakoor       113 

Maharaja  Joymungul  Singh  v.  Lall  Rungpal  Singh           .             .  .89 

Maharaja  Mahtab  Chand  v.  Chittro  Coouiaree  Debia         .             .  63,  64 

Maharaja  of  Burdwan  v.  Jodu  Nath  Mitter           ...  97,  99 

Maharaja  Ram  Nath  Singh  Bahadoor  v.  Huro  Lai  Pandey            .  .       30 

Maharaja  Suttis  Chunder  Deb  Bahadoor  v.  Hury  Mohun  Banerjee  .       51 

Mahorned  Ahsan  Chowdhry  v.  Kisto  Soondur  Talookdar  .             .  .70 

Mahomed  Azmul  v.  Chadey  Lall  Panday  .             .             .             .  119,103 

Mahomed  Bahadoor  Mojoomdar  v.  Rajah  Raj  Kishen  Singh         .  83,  108 

Mahomed  Elahee  Buksh  Chowdhry  v.  Brojo  Kishore  Sen              .  .       41 

Mahomed  Faez  Chowdhry  v.  Shib  Doolaree  Tewaree       .  .       79 

Mahomed  Gazee  v.  Sunker  Loll     ....  .66 

Mahomed  Myanobool  Heq  v.  Mahomed  Syud  Khan          .             .  .30 

Mahomed  Rasid  Khan  Chowdhry  v.  Jadoo  Mirdha           .             .  .81 

Mahomed  Reza  v.  The  Collector  of  Chittagoug    ...  .3 

Maloddee  Noshyo  v.  Bullubee  Kant  Dhur            .            .             .  .67 

Mayer  «.  Bibee  Sowlntoonissa        .            .            .             .            .  .68 

McDonald  v  Munar  Roy   ....  ...       46 

McGiveron  v.  Duriaw  Chowdhry   ....  .41 

Meah  Khan  v.  Narain  Chunder  Chowdhry             .            .            .  .127 

Meajan  Khan  v.  Shaikh  Akally       .....  95,101 

Meer  Hyder  AH  v.  Shaikh  Jafar  Ali           .            .            .  .146 

Meer  Jusomooddeen  v.  Shaikh  Moonsur  AH          ....     134 

Mengur  Mundur  v.  Baboo  Huree  Mohun  Thakoor            .            .  .34 

Meterjut  Singh  v.  Toondun  Singh.             ....  10,  11,  16 

Mirjan  Biswas  v.  James  Hills         .             .             .             .             .  21,  69 

Mirtoonjoy  Chuckerbutty  v.  Raja  Boroda  Cant  Roy          .             .  .61 

Mirtunjoy  Sircar  v.  Gopal  Chunder  Sircar             .             .             .  .87 

Mirza  Mahomed  Mundul  v.  Radha  Mohun  Mundul          .  .       61 

Mirza  Nadir  Beg  v.  Muddaram      ...  .23 

Mirza  Sayefoollah  Khan  v.  Chaya  Thakoor           ...  43 

Mirza  Syfoollah  v.  Bhuttun             .             .                          .             .  ,       60 

Mittun  Lall  v.  Shaikh  Nadir          .            .             .            .            .  ,73 

Mobarik  Ali  v.  Boistub  Churn  Chowdhry  .             .             .  .118 

Modboo  Sudan  Bose  v.  Bidhoo  Bhusan  Haldar     .             .            .  .76 

Modhoo  Sudan  Koondoo  v.  Gopee  Kishen  Gossain            .             .  .39 

Modhoo  Sudan  Koondoo  v.  Ranulhun  Gangooly   .             .             .  .134 

Modhoo  Sudan  Majoomdar  v.  Brijo  Nath  Kooudoo           .             .  .90 
Modhoo  Sudan  Singh  v.  Moran  &  Co.        .....     101 

Mohammed  Singh  v.  Musst.  Mugy  Chowdhrain    .             .  31,  71 

Moharaja  Beer  Chand  v.  Shaik  Hossein     .             .             .             .  .80 

Moharaja  Koomer  Nitressur  Singh  v.  Jhotee  Tely           .            .  .     149 

Moliarali  Khan  v.  Ram  Ruttun  Shen         .             .             .             .  20,  24 

Mohee  Sahoo  v.  Forbes       .            .            .            .            .            .  .89 

Mohesh  Chunder  Bose  v.  Ugra  Kant  Banerjee      .  .4 


TABLE  OF  CASES  QUOTED.  XXI 

Page. 

Mohesh  Chunder  Chowdhry  v.  Burmad  Khan       .            .            .  .92 

Mohesh  Chunder  Chuckladar  v.  Gonga  Monee  Dassee      .             .  .91 

Mohesh  Chunder  Dutt  v.  Gunga  Monee  Dassee    .             .            .  62,  63 

Mohima  Chunder  Dey  v.  Gooroo  Dass  Sein           .             .            .  .48 

Mohima  Chuuder  Sein  v.  Petambur  Shaha             .             .             .  .66 

Mohim  Chunder  Chuckerbutty  v.  Poorno  Chunder  Roy    .             .  .17 

Mohim  Chunder  Mojoomdar  v.  Arradha  Dassee    .             .             .  .18 

Mohinee  Dassee  v.  Ram  Coomar  Kurmokur          .             .             .  .137 

Mohun  Gobindo  Sein  v.  Nittaye  Holdar     .             .             .             .  .30 

Mohun  Matoon  v.  Meer  Sumsool  Herda    .             .            .            .  .9 

Mohunt  Burm  Suroop  Dass  v.  Khashagha              .                         .  .         5 

Mohunt  Jalha  v.  Koylash  Chunder  Dutt  .             .             .            .  .30 

Mohunt  Narain  Geer  v.  Gour  Sarun  Dass  ....         7 

Mokhoda  Soonduree  Dassee  v.  Kureem  Shaikh     .            .            .  .73 

Mokoondy  Lall  Dobey  v.  Crowdy  and  others        .             .             .  .27 

Monmohinee  Chowdhrain  w.  Prem  Chand  Roy      .             .             .  .84 

Monmohinee  Dassee  v.  Bishen  Moyee  Dassee       .  ...         3 

Mooktakeshee  Dassee  v.  Koylash  Chunder  Mitter            .            .  .22 

Mooktakeshee  Dassee  v.  Peary  Chowdhry              .            .            .  .89 

Moonshee  Syed  Ameer  Ali  v.  Mohendro  Nath  Bose          .             .  .105 

Moran  &  Co.  v.  Aundo  Chunder  Mozoomdar        .             .            .  .14 

Motee  Lall  Aduck  v.  Judoo  Puttee  Dass  .             .             .             .  .61 

Mothoornath  Chatterjee  v.  Khetter  Nath  Biswas               .            .  .40 

Mothooranath  Koondoo  v.  Bell      .             .             .             .             .  .42 

Mothooranath  Koondoo  v.  Campbell         .             .             .             .  .150 

Mothoranath  Sircar  v.  Nilmonee  Singh  Deo          .             .             .  43,  45 

Moula  Buksh  v.  Jodoonath  Sadookhan      .             .            .             .  .12 

Moulovi  Abdool  Jubbar  v.  Kalee  Churn  Dutt                    .            .  .22 

Muddun  Mohun  Biswas  v.  Stalkart            .            .            .44,  51,  57,  150 

Muddun  Mohun  Roy  v.  Gopee  Mohun  Roy           .             .             .  .97 

Mudhoo  Manjee  v.  Raja  Nilmonee  Singh  Deo  Bahadoor  .             .  .39 
Mudhoo  Sudun  Shaha  v.  Gopal  Shaikh      .....     109 

Mugnee  Moyee  Debia  v.  Huro  Chunder  Rewat     .             .             .  .15 

Mugnee  Roy  v.  Lalla  Khoonee  Lall  .....     103 

Muuaree  Dutt  Singh  v.  William  Campbell  ....         7 

Mumtaz  Bibee  v.  Grish  Chunder  Chowdhry          .            .             .  ^121 

Muneerooddeen  v.  Mahomed  Ali    .             .             .             .            .  .66 

Muneerooddeen  Merdha  v.  Kennie            .            .            .             .  .28 

Mun  Mohun  Dey  v.  Sreeram  Roy  and  another      .            .            .  .61 

Mun  Mohun  Ghose  v.  Husrut  Sirdar          .             .             .             .  .15 

Munnee  kumika  Chowdhrain  v.  Anundo  Moyee  Chowdhrain         .  15,  48 
Munrunjun  Singh  v.  Raja  Leelanundo  Singh          ....         6 

Munsoor  Ali  v.  Bunoo  Singh          .            .            .            .             .  .12 

Muusoor  Ali  v.  Harvey       .......       64 

Musst.  Akashbutty  Koor  v.  Heera  Ram  Nundee               .            .  .55 
Musst.  Beechun  v.  Musst.  Eedun  ......     121 

Musst.  Bibee  Fuseebun  v.  Musst.  Ashrufoonnissa             .             .  .68 

Musst.  Imam  Bandi  v.  Wajid  Ali  Khan     .            .             .            .  .60 

Musst.  Kishenbutty  Misrain  v.  Roberts      .             .             .             .  .92 

Musst.  Lalun  v.  Heraraj  Singh       .             .             .             ...  .71 

Musst.  Luteefun  v.  Shaik  Mean  Jan           .             .             .             .  .126 

Musst.  Mahmooda  Beebee  v.  Harradhun  Khuleefa           .             .  .13 

Musst.  Mohan  Kooer  v.  Baboo  Zaiaman  Singh      ...  4 

Musst.  Mubbool  Buksh  v.  Musst.  Soonduree  Debia           .  •       95 

Musst.  Ranee  Chaudessuree  a.  Gheena  Panday      .             .1            .  .150 

Musst.  Reazoonnissa  v.  Tookuu  Jha          .             .             .            .  .11 

Musst.  Ron  Kooer  y.  Ram  Tohul  Roy       .             .             .             .  .117 

Musst.  Rookinee  Kooer  v.  Ram  Tuhul  Roy          .            .  .     118 


XXII  TABLE  OF  CASES  QUOTED. 

Page. 

Musst.  Shunkurputtee  Thakoorani  v.  Mirza  Saiffoollab  Khan       .  .       24 
Musst.  Syedain  v.  Syud  Velyat  Ali  Khan  .....         3 

Mutty  Sooner  v.  Gundur  Sooner    .             .            .  .  .  .66 

N. 

Naboo  Tarinee  Dassee  v.  Gray      .             .            .  .  .151 

Nanoo  Roy  v.  Joomuck  Lall           .             .             .  .  .  .71 

Narendra  Narain  Roy  Chowdhry  v.  Ishan  Chunder  Sen  .  .  24,  25 

Nauth  Tagore  v.  Musst.  Luchmee  Kooer  .             .  .  .  .69 

Nawab  Naziin  of  Bengal  v.  Ram  Lall  Ghose         .  .  .  .39 

Nawab  Naziin  of  Bengal  v.  Poddo  Lochun  Mundul  .  .  74,  76 

Nehal  Mistree  v.  Hurry  Pershad  Mundul               .  .  .  .61 

Nehaloonissa  v.  Dhunnoololl  Chowdhry     .             .  .  .4 

Nidhee  Krishna  Bose  v.  Ram  Dass  Sein     .             .  .  .  20,  26 

Nidhoo  Monee  Joginee  v.  Kisto  Nath  Banerjee     .  .  .  .41 

Nidhyram  Sircar  v.  Dhun  Kishen  Bhuttacharjee  .  .  .  .31 

Nil  Komul  Sein  v.  Danesh  Shaikh              .             .  .  .  .22 

Nil  Madhub  Kurmokur  v.  Shiboo  Paul      .             .  .  .  .26 

Nil  Monee  Bonick  v.  Poddo  Lochun  Chuckerbutty  .  .  .126 

Nim  Chand  Burrooah  v.  Mooraree  Mundul            .  .  .  .24 

Nistarinee  v.  Kalee  Pershad  Dass  Chowdhry          .  .  .  .89 

Nobeen  Kissen  Mookerjee  v.  Slnbpershad  Pattuck  .  .  87,  131 

Nobin  Chunder  Roy  v.  Lukhee  Prya  Debia           .  .  .  .67 

Nobo  Coomar  Biswas  v.  Oman        .             .             .  .  .  .54 

Nobin  Chunder  Roy  v.  Guru  Gobind  Surmah        .  .  .  .97 

Nobo  Coomar  Ghose  v.  Kishen  Chunder  Banerjee  .  .      41,  71,  86 

Nobo  Coomar  Ghose  v.  Oozir  Shikdar        .             .  .  .  .26 

Nobo  Kant  Dey  v.  Raja  Boroda  Kant  Roy  Bahadoor  .  .    69,  91,  113 

Nobo  Kishen  Mookerjee  v.  Hurish  Chunder  Banerjee  .  .  .     122 

Nobo  Kishore  Mundul  v.  Fukeer  Poramanick       .  .  .  .59 

Nobo  Kissen  Bose  v.  Mazamooddeen         .             .  .  .  .48 

Nobo  Kisto  Mookerjee  v.  Rameshur  Goopto          .  .  .  .121 

Nobo  Krishna  Mookerjee  v.  Gopal  Shamunto        .  .  .  .94 

Nobo  Krishto  Mojoomdar  v.  Tara  Monee               ...  48,  49 

Nogendra  Chunder  Ghose  v.  Mahomed  Esoff        .  .  .  .60 

Noor  Mahomed  Mundul  v.  Hurri  Prosunno  Roy  .  .  .  .53 

Nuddear  Chand  Poddar  v.  Modhoo  Sudan  Pey     .  .  .  .67 

Nuggendro  Chunder  Ghose  v.  Musruff  Bibee         .  .  .  .127 

Nuffer  Chunder  Pal  Chowdhry  v.  Poulson  .      12,  45,  50 

Nukoo  Roy  v.  Mohabeer  Pershad               ....  24,  85 

Nund  Dunput  v.  Tara  Chand  Pritlmbaree              .  .  .  .111 

Nundee  Dass  v.  Shah  Baboo  Tewaree  Lall             .  .  .  .29 

Nund  Kishore  Loll  v.  Kureem  Buksh  Khan           .  .  .  .30 

Nund  Kishore  Loll  v.  Sheo  Dyal  Oopadhya           .  .  .  .103 

Nund  Loll  Roy  v.  Gooroo  Churn  Bose       ....         132,  134 

Nursing  Roy  v.  John  Anderson     .  .  .118 

Nurubdessur  Pershad  Roy  v.  Shaikh  Jungole        .  .  .  .149 

Nussurut  Ali  v.  Abdool  Kureem  Chowdhry            .  .  .31 

Nyamootoollah  v.  Gobiudo  Chunder  Dutt               .  16 

Nyamutoollah  Ostgar  v.  Gobindo  Chunder  Dutt   .  4 

Nyrnooddee  Joardar  v.  Moncreff    ...  .51 

O. 

Oddoyto  Chuuder  Koondoo  v.  Prosunno  Chunder  Bhuttachargya 

Oma  Tara  Devi  v.  Peena  Bibee      ...  .  4,  95 

Onied  Ali  v.  Nittyauund  Roy         .                          .  .109 

Oodoymonee  Debia ».  Bissonath  Dutt        .  18 


TABLE  OF  CASES  QUOTED.  XX111 

Page. 

Oodwant  Mahtoon  v.  Bidhuchand  Chowdhry         .  153,  149 

Oojan  Dewan  v.  Prannath  Mundul             .             .  .             .145 

Ooma  Churn  Biswas  v.  Sibnath  Bagchee    .             .  82,  106 

Ooma  Lochun  Mojoomdar  v.  Nettye  Chand  Poddar  .             .             .81 

Ooma  Nundo  Eoy  v.  Sreekant  Chowdhry  .             .  .64 

Oijoon  Sahoo  v.  Annimdo  Singh     ...  .            34,  35 

P. 

Panday  Bissonath  Roy  v.  Bhyrub  Singh    .  .                          .23 

Pandit  Sheo  Prokash  Misser  v.  Ram  Sahoy  Singh  .              26,  27 

Pattarey  Sircar  v.  Moharanee  Surnomayee             .  .     123 

Pearee  Mohun  Dutt  v.  lladha  Madhub  Mookerjee  .             .             .15 

Pearee  Mohun  Ghose  v   Jardine,  Skinner  &  Co.  .             .             .99 

Pearee  Mohun  Mookerjee  v.  Koylash  Chunder  Boyragee.  .              15,  16 

Peari  Mohun  Mukhopadhya  v.  Madhub  Chunder  Baboo  .             .             .149 

Peary  Bewah  v.  Nokoor  Kurmokar             .            .  .             .             .150 

Peary  Mohun  Mookerjee  v.  Raj  Kissen  Mookerjee  .     6,  69,  83,  106,  108 

Peary  Soonduree  Dassee  v.  Esan  Chunder  Bose    .  .             .             .119 
Peezeerooddin  v.  Modhu  Sudan  Pal  Chowdhry      ....         9 

Pelaram  Kotal  v.  Nundo  Coomar  Chattoram         .  .             .             .53 

Poddo  Lochun  Vadoory  v.  Chunder  Nath  Roy     .  .                           23,  93 

Pogose  v.  Rajoo  Dhopa      ....  51 

Poolin  Behary  Sein  v.  Nemaye  Chand        .             .  .             .             .16 

Pooliu  Behary  Sein  v.  Watson  &  Co.                       .  .                          .58 

Poorno  Chunder  Roy  v.  Kristo  Chunder  Singh     .  .             .             .148 

Poorno  Dass  v.  Ajoodhya  Pershad              .  .30 

Poresh  Narain  Roy  v.  GOUT  Soondur  Bhoomick    .  43 

Poulson,  J.  v.  Modu  Sudan  Pal  Chowdhry              .  .90 

Pranhury  Dass  v.  Parbutty  Churn  Mojoomdar      .  .       45 

Pran  Kissen  Bagchee  v.  Monmohinee  Dassee        .  .             .             .59 

Prem  Chand  Chowdhry  r.  Brown                .  .52 

Prern  Chaud  Ghose  v.  Soorendro  Nath  Roy            .  .             .21 

Priag  Lall  v.  Brochman       .             .             •             •  •             .             .52 

Prithee  Ram  Chowdhry  Roy  Bahadoor  v.  Chidam  Chunder  Shaha  .       46 

Promotho  Nath  Roy  v.  Tripoora  Soonduree  Debia  .             .118 

Prosunno  Chunder  Pal  v.  Koilas  Chunder  Pal       .  .71 

Prosunno  Chunder  Pal  Chowdhry  v.  Ramdhun  Chatterjee  .             .       92 
Prosunno  Coomar  Pal  Chowdhry  v.  Muddun  Mohun  Pal  Chowdhry         .       92 

Prosunno  Coomar  Surmah  v.  Ram  Mohun  Sircar  .  .             .             .124 

Prosunno  Moyee  Dassee  v.  Bhobotarinee  Dassee  .                          .       87 

Prosunno  Moyee  Dassee  v.  Koonjo  Behary  Chowdhry  .             .             .  5,23 

Prosunno  Moyee  Dassee  v.  Soondur  Coomaree  Debia  .             .              62,  63 

Prosunno  Moyee  Debi  v.  Chunder  Nath  Chowdhry  .             .             .83 

Protab  Chunder  Burrooah  v.  Ranee  Surnomoyee  .             .117 

Puddo  Money  Dassee  ».  Banee  Kant  Ghose           .  .             .            .97 

Pureejan  Khatoon  v.  Bykunt  Chunder  Chuckerbutty  .                         .       82 

Puriag  Dutt  Roy  v.  Fekoo  Roy  and  others             .  .             .             .112 

Purrnanund  Sein  v.  Puddo  Monee  Dassee              .  .53 

R. 

Radha  Bullub  Ghose  v.  Beharee  Lai  Mookerjee    .  43,  51 

Radha  Gobindo  Roy  v.  Kiamutullah  Talookdar     .  1 1 

Radha  Gobindo  Roy  v.  Shama  Soonduree  Debia  .  14 

Radha  Kishore  Roy  v.  Amir  Chunder  Mookhoty  .  .       98 

Radha  Madhub  Pal  ».  Kalee  Churn  Pal     .  .       66 

Radha  Malakur  v.  Srishtee  Narain  Shaha  .  .       74 

Radha  Mohun  Mundul  v.  Bakshee  Beguni            .  .121 


XXIV  TABLE  OF  CASES  QUOTED. 

Page. 

Radha  Mohun  Sircar  v.  Jodunath  Dass      .  .  .  .146 

Radha  Monee  v.  Ram  Narain  Dey  .  75 

Radha  Monee  Dassee  v.  Maharanee  Shibessuree  Debia    . 

Radhica  Prosad  Chatterjee  v.  Ramdhun  Poorohit  .  .       97 

Radhica  Prosad  Shadoo  v.  Gooroo  Prosunno  Roy  .  .  .86 

Radhica  Prosunno  Chunder  v.  Urjoon  Manji         .  68 

Raghub  Chunder  Banerjee  v.  Brojo  Nath  Koondoo  Chowdhry     .  .     127 

Raja  Boroda  Kant  Roy  Bahadoor  v.  Sib  Sunkuree  Dassee  .  .       39 

Raja  Indoo  Bhoosun  Deb  Roy  v.  Chunder  Coomar  Roy  . 

Raja  Joy  Mungul  Singh  v.  Syud  Bahadoor  Hossein 

Raja  Hossein  Buksh  Khan  v.  Roy  Dhunput  Singh  Bahadoor        .  .     129 

Raja  Nil  Monee  Singh  Deo  v.  Ananto  Ram  .  16 

Raja  Nil  Monee  Singh  Deo  v.  Heera  Lai  Chowdhry 

Raja  Nil  Monee  Singh  Deo  v.  Ram  Chuckerbutty  .  .  47 

Raja  Nil  Monee  Singh  Deo  v.  Ram  Golam  Banerjee         .  .  97 

Raja  Nil  Monee  Singh  Deo  v.  Sharoda  Pershad  Mookerjee          .  63,  89 

Raja  Ram  Banerjee  v.  Sonathon  Roy         ...  .     133 

Ra'ja  Sutto  Churn  Ghosal  v.  Gouree  Pershad  Roy  .  .  .30 

Raja  Sutto  Churn  Ghosal  ».  Mohesh  Chunder  Hitter       .  135,  6 

Raja  Sutto  Churn  Ghosal  v.  Obhoy  Nund  Dass     .... 

Raj  Chunder  Mojoomdar  v.  Rajaram  Gope 

Raj  Chunder  Roy  v.  Kishen  Chunder         ... 

Raj  Coomar  Roy  v.  Mussamut  Assa  Beebee  .  ..15 

Raj  Doollub  Gomasta  v.  Mohessur  Dutt   . 

Rajeshuree  Debia  v.  Sib  Nath  Chatterjee 

Raj  Kishore  Mookerjee  v.  Hureehur  Mookerjee   .  12,  61 

Raj  Kissen  Mookerjee  v.  Dusoruth  Sutrodhur       .  .       26 

Raj  Kissen  Mookerjee  v.  Peary  Mohun  Mookerjee  .  .149 

Raj  Kissen  Mookerjee  v.  Sreenath  Dutt    .  .  .  .  .       ib. 

Raj  Kissen  Roy  v.  Pran  Kissen  Hoy          .  .  .  .  .45 

Raj  Mohun  Mitter  v.  Gooroo  Churn  Aych  .  30,  40,  45,  59 

Raj  Mohun  Neogi  v.  Anund  Chunder  Chowdhry  .  •       68 

Raj  Narain  Roy  Chowdhry  v.  Atkins 

Rakhal  Dass  Bose  v.  Shaikh  Golam  Turwar  .  12,  50 

Rakhal  Dass  Tewaree  v.  Kinooram  Holdar  .  13,  16 

Ram  Chunder  Banerjee  v.  Shaik  Ekramoollah 

Ram  Chunder  Bysack  v.  Lucas      . 

Ram  Chuuder  Chowdhry  v.  Hurish  Chunder  Chowdhry    .  .41 

Ram  Chunder  Dutt  v.  Joges  Chunder  Dutt 

Ram  Chunder  Dutt  v.  Joggeshur  Dutt      . 

Ram  Chunder  Dutt  v.  Romesh  Chunder  Dutt  .  •       ">• 

Ram  Chunder  Roy  Chowdhry  v.  Bholanath  Lushkur 

Ram  Chunder  Surmah  Chowdhry  v.  Dagookhan  and  others 

Ram  Coomar  Bhattacharjee  v.  Ram  Coomar  Sein  .  .  .79 

Ram  Coomar  Daree  v.  Bhyrub  Chunder  Mookerjee          .  •       53 

Ram  Coomar  Mookerj'ee  v.  Roghonath  Mundul    . 

Ram  Debul  Lall  v.  Mitterjeet  Singh 

Ram  Dhun  Khan  v.  Haradhun  Poramanick  .     20,  22,  150 

Ram  Din  Singh  v.  Chunder  Prashad  Singh  .     100 

Ram  Dyal  Singh  v.  Baboo  Luchmee  Narain 

Rameshur  Audhicaree  v.  Watson  &  Co.     . 

Ram  Gobindo  Roy  v.  Doshobhooja  Debia  71,  87 

Ram  Jadoo  Gangooly  v.  Luckheenarain  Mundul  . 

Ram  Jeebun  Bose  v.  Tripoora  Dassee 

Ram  Jeebun  Chuckerbutty  v.  Khoodiram  Chatterjee 

Ram  Joy  Shen  v.  Nundo  Moyee  Debia      .  •         6 

Ram  Joy  Singh  v.  Nagur  Gazee    .  31,71 

Rain  Kant  Chowdhry  v.  Brojo  Mohun  Mojoomdar 


TABLE  OF  CASES  QUOTED.  XXV 

Page. 

Ham  Kant  Chuckerbutty  v.  Raja  Mohesli  Chumler  Singh  .       54 

Ram  Khelawan  Singh  v.  Musst.  Soondra  .              .  .  .  .81 

Ram  Kishen  Sircar  v.  Meeah  Deler  AH      .             .  .  .  14 

Ram  Kishore  Acharjee  v.  Kristo  Monee  Debea     .  .  .  .130 

Ram  Kisto  Monee  Debi  v.  Ram  Nidhee  Sircar      .  .  .  .83 

Ram  Lall  Chuckerbutty  v.  Tara  Soonderee  Bur  Monye  .  .17 

Ram  Lochun  Dutt  v.  Petambur  Pal                          .  .  .  .45 

Ram  Locbun  Goopto  v.  Barna  Soonduree  Debia    .  .  .  .18 

Ram  Mohun  Ghose  v.  Modhoo  Sudan  Cnowdhry  .  .  .  .28 

Ram  Monee  Chuckerbutty  ».  Alia  Buksh  .             .  .  .  .30 

Ram  Mungul  Ghose  v.  Lukhy  Narain  Shaha  .       20,  23,  47 

Ram  Narain  Lall  v.  Gumbeer  Singh           .             .  .  .  .39 

Ram  Narain  Mitter  v.  Nobin  Chunder  Mojoomtlar  .  .  79,  111 

Ram  Narain  Mookerjee  v.  Hurish  Chunder  Biswas  .  .       40 

Ram  Narain  Singh  v.  Huro  Nath  Roy        .             .  .  ,  .14 

Ram  Nath  Chowdhry,  appellant     .             .             .  .  .  .31 

Ram  Nath  Dutt  v.  Joy  Kishen  Mookerjee             .  .  .  .39 

Ram  Nath  Rukhit  v.  Chand  Huree  Bhooya            .  .  .  .31 

Ram  Nath  Thakoor  v.  Chunder  Narain  Chowdhry  .  .  .GO 

Ram  Nursingh  Mit'ter  v.  Tripoora  Soonduree  Dassee  .  .  .17 

Ram  Rutno  Ghose  v.  Prosunno  Nath  Bhuttacharjee  .  .  51,  57 

Ram  Rutno  Sircar  v.  Chunder  Mookhee  Debia     .  .  .  11,15 

Ram  Soondur  Banerjee,  petitioner               .             .  .  .  .153 

Ram  Soondur  Poramanick  v.  Prosunno  Bose          .  .  .  .130 

Ram  Soondur  Sen  v.  Krishno  Chunder  Goopto      .  .  .  .94 

Ram  Surun  Singh  v.  Bhojun  Dobey            ....  43,  44 

Rang  Lai  Singh  v.  Lalla  Rudro  Pershad                 .  .  .         8 

Ranee  Asmed  Kooer  v.  Maharanee  Inderjeet  Kooer  .  .  .118 

Ranee  Doorga  Soonduree  v.  Bibee  Omdadoonissa  .  .150,  20,  51 

Ranee  Krishto  Monee  v.  Ram  Nidhee  Sircar         .  .  .  .82 

Ranee  Lalun  Monee  v.  Raja  Ajoodhya  Ram  Khan  .  .  38,  51 

Ranee  Sanaa  Soonduree  Debia  v.  Seetul  Khan       .  .  .31 

Ranee  Surnomoyee  v.  Blumhardt  ....  20,  50,  51,  150 

Ranee  Surnomoyee  v.  Mohoraja  Sattis  Chunder  Roy  .  .  16,  135 

Ranee  Surnomoyee  v.  Singhoroof  Bibee    .             .  .  .  .36 

Ranee  Surnomoyee  v.  Shoshee  Mookhee  Burmonia  .  .  .91 

Ranee  Surut  Soonduree  Debia  v.  Brodee  .             .  .  .  .36 

Ranee  Surut  Soonduree  Debia  v.  The  Collector  of  Mymensing    .  .       68 

Ranee  Tillessuree  Kooer  v.  Ranee  Asmed  Kooer  .  .  .75 

Rash  Behary  Ghose  v.  Ram  Coomar  Ghose            .  .  .  .14 

Rash  Monee  Debia  v.  Ramjoy  Salia            .             .  .  .  .36 

Rao  Banee  Ram  v.  Pran  Nath  Shaha  Koyal           .  .  .  .121 

Raye  Komal  Dassee  v.  Jhoree  Mollah       .             .  .  .  .147 

Reazooddeen  Mahomed  v.  McAlpine          .             .  .  .  .39 

Reazoouissa  v.  Bookoo  Chowdhrain            .             .  .  .  .17 

Reed  v.  Sree  Kishen  Singh              .             .             .  .  .  .21 

Rhedoy  Krishna  Ghose  v  Koylash  Chunder  Bose  .  .  .125 

Roghoobun  Tewaree  v.  Bishen  Dutt  Dobey          .  .  .  12,  22 

Roghoobuns  Tewaree  v.  Shib  Dutt             .             .  .  .  .45 

Roghoonundun  Thakoor  v.  Ram  Chunder  Kupali  .  .  .101 

Rohinee  Gossamee  v.  Rutonessur  Koondoo             .  .  .  .31 

Rohinee  Kant  Roy  v.  Shureekoonissa  Bibee           .  .  .  .73 

Romanath  Dutt  v.  Joy  Kishen  Mookerjee              .  .  .  .45 

Romanath  Rukhit,  appellant           ....  .84 

Roopnarain  Singh  v.  Joggoo  Singh             .             .  .  .  .71 

Roopun  Roy  v.  Purdeep  Singh       ....  .38 

Rowshun  Bibee  v.  Chunder  Madhub  Kur               .  52 

Ruheemuddy  Akun  v.  Poorno  Chunder  Roy  Chowdhry  .  .  .72 


XXVI  TABLE  OF  CASES  QUOTED. 

Page. 
Rumonee  Debia  v.  Buluck  Doss  Mohunt   .....         5 

Rung  Lai  Sahoo  v.  Sreedhur  Dass               .             .             .             .  .83 

Rushum  Bibee  v.  Bissonath  Sircar.  .  .  .  16,  30,  40,  59 

Russton  v.  Girdbaree  Tewaree        .            .             .             .            .  .40 

Ruthoo  Singh  v.  Crowdy     .             .             .             .            .             .  .108 

S. 

Sadhun  Cbunder  Bose  v.  Gooroo  Cburn  Bose         .  .  .  40,  131,  134 

Saduck  Sircar  v.  Mohamaya  Debia             .             .            .             .  .10 

Sama  Sunkur  Cbowdhry  v.  Srinatb  Banerjee          .             .             .  .117 

Santiram  Panja  v.  Bycunt  Panja    .             .             .             .             .  .83 

Sarkies  v.  Rally  Coomer  Roy          .             .             .             .             .  .87 

Saroda  Persbad  Roy  Chowdhry  v.  Nobin  Clmnder  Dutt                 .  .121 

Savi  (junior)  v.  Chand  Sickdar       .             .             .             .             .  .77 

Savi  v.  Issur  Chunder  Mundul        .             .             .             .  .150 

Savi  v.  Mobesh  Chunder  Bose        .            .            .            .            .  .121 

Savi  v.  Obhoy  Nath  Bose  .             .             .             .             .             .  .63 

Shadoo  Jha  v  Bhoopwun  Oopadhya           .            .            .            .  .80 

Shadoo  Singh  v.  Ramanoograha      .....  52,  53 

Shahabooddeen  v.  Futteh  Ali          .             .             .             .             .  .134 

Shabzada  Mahomed  Rohimooddeen  v.  Radba  Mohun  Mundul      .  54,  93 
Shaikh  Afzur  Ali  v.  Lalla  Guroo  Narain                 ....     131 

Shaikh  Ahmed  Hossein  v.  Musst.  Bandu  .             .             .             .  .59 

Shaikh  Ahmed  Hossein  v.  Shaikh  Kerarnut            .             .             .  100 

Shaikh  Ashruf  v.  Ram  Kishor  Ghose          .             .             .             .  .21 

Shaikh  Buksh  v.  Bhyro  Mundul     ...  25 

Shaikh  Danoollab  v.  Shaikh  Amanatoollah              .             .             .  .6 

Shaikh  Dilbur  v.  Issur  Cbunder  Roy          .             .             .             .  .148 

Shaikh  Dino  Gazee  v.  Mohim  Mohun  Mundul       ...  52,  54 

Shaikh  Guribulla  v.  Digambur  Mitter         .             .             .             .  .95 

Shaikh  Hamalee  v.  Rumla  Kant  Banerjee               .             .             .  .30 

Shaikh  Hossein  Ali,  petitioner         .             .             .             .             .  .124 

Shaikh  Keramoollah  v.  Serajul  Huq            .             .             .             .  .26 

Shaikh  Misser  v.  Kazee  Syud  Nasser  Ali  ....     123 

Shaikh  Moheem  v.  Ruheemootoollah           ....  28,  62 

Shaikh  Neamut  Ali  v.  Shaikh  Abdool         .             .             .             .  .39 

Shaikh  Newajee  v.  Lloyd                 .             .             .             .             .  17,  70 

Shaikh  Rowshun  v  Bholanath  Dass            .             .             .             .  .137 

Shama  Soonduree  Debia  v.  Brindabun  Chunder  Mojoomdar          .  .71 

Shama  Soonduree  Debia  v.  Mallyut  Mundul          .             .             .  .137 

Sham  Chand  Koondoo  v.  Brojo  Nath  Pal  Chowdhry          .             .  .130 

Sham  Chand  Mitter  v.  Juggut  Chunder  Sircar      .             .             .  .1-4 

Sham  Churn  Koondoo  v.  Dwarkanatb  Kobiraj       .             .             .  .14 

Sham  Jha  v.  Doorga  Roy                 .             .             .             .             .  .59 

Sham  Lai  Ghose  v.  Boistab  Churn  Mojoomdar       .             .             .  .13 

Sham  Lai  Ghose  v.  Muddun  Gopal  Ghose              .             .             .  .16 

Sham  Narain  Chowdhry  v.  The  Court  of  Wards               .             .  .20 
Sham  Narain  Lai  Dass  v.  Khemajit  Mabto             .             ...         2 

Sharoda  Mohun  Roy  Chowdbry  v.  Shiboopooree  Dassee   .             .  45,  55 
Sharoda  Pershad  Gangooly  v.  Raj  Mohun  Roy      ....     108 

Sharoda  Soonduree  Debia  v.  Golam  Ali     .             .             .             .  .55 

Sharoda  Soonduree  Debia  v.  Hazee  Mahomed  Mundul     .             .  .66 

Sheeb  Doyal  Paulit  v.  Dwarkanath  Sookul             .             .             .  .27 

Sheeb  Narain  Roy  v.  Chidam  Dass  Byragee           .             .             .  .61 

Sheeb  Nath  Roy  v.  Watson  &  Co.              .            .            .            .  .23 

Sheik  Abdoor  Ruhman  v.  Digamburee  Dassee       .             .            .  120,121 

Sheik  Ekram  v  Bibee  Buhooran                                                        .  .       15 


TABLE  OF  CASES  QUOTED.  XXV11 

Page. 

Sheik  Enayutoollah  v.  Sheik  Elaheebuksh               .             .  28,  62,  63,  80 

Sheik  Gholamee  v.  Imam  Buksh     .             .             .             .  .  .46 

Sheik  Golam  Medhee  v.  Amjad  AH             .             .             .  .  .80 

Sheik  Mahomed  Chaman  v.  11am  Persliad  Bhukut              .  .  .25 

Sheik  Mahomed  Hossein  v.  Boodhun  Singh            .             .  .  .120 

Sheik  Mahomed  Kaloo  Chowdhry  v.  Fedye  Sikdar             .  .  .31 
Sheik  Mahomed  Shuhurulluh  Chowdhry  v.  Mussamut  Roomya  Bibee       .     100 

Sheik  Nasur  Ali  v.  Saudut  AH        .             .             .             .  .  .150 

Sheik  Nujmoddeen  Hossein  v.  Lloyd          .             .             .  .  .94 

Sheik  Peer  Buksh  v.  Meerjan  Ali  .             .             .             .  .  .24 

Sheik  Peer  Bux  v.  Mowzah  Ally    .                                        .  77 

Sheik  Rahamuttullah  v.  Sheik  Shariatulla  Kaghazi             .  .  .     2,  3 
Sheik  Ryasutoollah  v.  Doorga  Churn  Paul              ....         3 

Sheik  Wahid  Ali  v.  Nauth  Zooraho            ...  .18 

Shein  Jainoodden  v.  Poornocliunder  Roy                              .  .  .15 

Sheoburn  Lall  v.  Ram  Pertab  Singh            .             .             .  .  .10 

Shetul  Shaikh  v.  A.  Hills                .                         ,  .109 

Shib  Chunder  Bose  v.  Ramcband  Chund                 .             .  .  .32 

Shib  Chunder  Mahnea  v.  Brojonath  Adayth  .  ...         7 

Shib  Dass  Banerjee  v.  Bamundass  Mookerjee         .             .  .  .87 

Shibnarain  Ghose  v.  Akhil  Chunder  Mookerjee     .             .  .  43,  44 

Shib  Pershad  Doobey  v.  Promothonath  Ghosh       .             .  .  .17 

Shibram  Ghose  v.  Pran  Parriah      .             .             .             .  .  .33 

Shistee  Pershad  Chuckerbutty  v.  Kumalakant  Roy            .  .  118,  119 

Shokoor  AH  v.  Urnola  Ahalya        .             .             .             .  .  .64 

Shoshee  Mohun  Shaha  v.  Aheer  Sircar       .             .             .  .  .99 

Shoylendro  Geer  Sunyasee  v.  Patoo  Dass  Busanea            ,  .  .151 

Shumsoolosman  v.  Bunseedhur  Dutt           ....  44,  60 

Shunkurputtee  Thakoorain  v.  Saiffoolla  Khan        .             .  .  .85 

Shushee  Bhusun  Eanerjee  v.  Nubo  Coomar  Chatterjee       .  .  .     106 

Shushee  Shekhur  Adhicaree  v.  Suleem  Biswas       •             .  .  .96 

Sitanath  Bose  v.  Sham  Chand  Mitter           .             .             .  .  .63 

Skinner  and  Co.  v.  Rajub  Ali  Khan            .             .             .  .  .97 

Smith  v.  Mokhun  Mahtoon              .            .            .             .  .  .75 

Smith  v.  Nundun  Lai           ......  82,  106 

Sofaoll  Khan  v.  Woopean  Khan      ......       80 

Solano  v.  Baboo  Nundun  Lai          .             .             .             .  .106 

Solano  v.  Mirza  Hoormut  Bahadoor            .            .             .  .  .120 

Solano  v.  Soobrun  Roy        .             .             .             .              .  .  .id. 

Sonnum  Sookul  v.  Shaik  Elahee  Buksh      .             .              .  .  .34 

Soobun  Chunder  Sett  v.  Bydonath  Synee                 .             .  .94 

Soodha  Mookhee  Dassee  v.  Ramgutty  Kurmokur.             .  .  .12 

Soodistee  Lai  Chowdhry  v.  Mutty  Lai  Chowdhry              .  .  .16 

Soorendro  Mohun  Roy  v.  Bhuggobut  Chunder  Gungopadhya  .       83 

Sowdaminee  Dassee  v.  Shookool  Mahomed             .             .  .  .56 

Sowdaminee  Debia  v.  Anundo  Chunder  Haldar     .             .  .  .118 

Sowdaminee  Debia  v.  Mohesh  Chunder  Mookerjee            .  .  31,  262 
Sowdaminee  Debia  v.  Soroop  Chunder  Singh         ....      ib. 

Sree  Chand  v.  Nim  Chand  Sahoo                 ....  5 

Sree  Gopal  Mullick  v.  Dwarka  Nath  Shein  28,  38 

Sreekant  Ghose  v.  Bhugwau  Chunder  Sen              .             .  .  .55 

Sree  Misser  v.  Crowdy         .             .                                      .  .71,109,110 

Sreemunto  Koondoo  v.  Brijonath  Pal  Chowdhry    .             .  .  .30 

Sreemutty  Jannobee  v.  Grish  Chunder  Chuckerbutty  48 

Sreemutty  Pearee  Soonduree  v.  Bholanath  Roodro  .       99 

Sreenath  Bose  v.  Nobin  Chunder  Bose       .             .             .  .  .118 

Sreenath  Chuckerbutty  v.  Sreemunto  Lushkur       .  .  .134 

Sreeram  Biswas  r.  Juggurnath  Dass  Mohuut         .  .       77 


XXVlll  TABLE  OF  CASES  QUOTED. 

Page. 

Sreeram  Bose  ».  Bissonath  Ghose  .....  24,  85 

Sreeram  Ghose  v.  Molook  Chunder  Dey     .  .  .  .  .41 

Sreeram  Roy  v.  Kaghoo  Roy  ...... 

Sreesb  Cbunder  Dass  v.  Assimonnissa  and  others  ...  56,  57 
Sreeshteedhur  Dey  v.  Doorga  Namin  Nag             ....     121 

Sridhur  Mndee  v.  Brojo  Nath  Koondoo      .  .  .  .  .61 

Srikunt  Dass  v.  Ramjeebun  Roy.  .  .  .  .  .127 

Srimati  Jugudumba  Dassee,  petitioner        .  .  .  .  .153 

Srinath  Ghose  v.  Hurnath  Chowdhry          .....     134 

Stalkart  v.  Gopal  Panday    .......         5 

Stalkart,  John,  v.  Lalla  Bhurrut  Lall 

Subhawatullah,  appellant    .  .  .  .  .  .  .64 

Subhoonissa  Khatoon  v.  Mohesb  Chunder  Roy     .  .  .  71 

Sudanund  My  tee  »'.  Nowrutton  My  tee       .  .  .  .  .10 

Suddye  Purira  v.  Boistub  Purira    .....  41,  88 

Sudan  Chunder  Bose  v.  Gooroo  Churn  Bose  .  .  .  .71 

Sukhi  Monee  Holder  v.  Gunga  Gobind  Mundul    ...  12 

Sumeena  Bibee  v.  Koylash  Chunder  Roy  .  .35 
Suraeera  Khatoon  v.  Gopal  Lall  Tagore    .                                       52,  54,  68,  113 
Sumurooddin  Lushkur  v.  Huro  Nath  Roy 

Surbanund  Panday  v.  Ruchia  Panday         .  .  .  .  .111 

Suroop  Chunder  Mitter  v.  Dhonye  Biswas  .  .40 

Surrut  Sunduree  Debia  v.  Watson  &  Co.  .  .  .  .31 

Snrubjeet  Mundul  v.  Misselback     ...  54 

Syad  Soojaat  All  ».  Huree  Thakoor  .... 

Syed  Hydcr  AH  v.  Omrit  Cliowdhry  .  .  73 

Syfoollah  Khan  v.  Jliapa  Thakoor.  .... 

Syud  Akram  She-re  v.  Baboo  Lalljee  Singh  .  .125 

Syud  Ameer  Hossein  v.  Sheo  Suhae 

Syud  Jessin  Hossein  v.  Narain  Doss  .  .  .74 

Syud  Shah  Ali  Ahmad  v.  Musst.  Bibee  Nusibun  .  .  .97 

Syud  Shah  Ali  Ahmed  v.  Doorga  Roy 

Syud  Shah  Ameer  Ahmed  v.  Syud  Shah  Zameer  Ahmed  .  .120 

Syud  Sudurooddeen  v.  Bhetoo  Palee          .  .  .  .  .53 

Syudwahid  Ali  v.  Gour  Mohun  Mojoomdar  ...  .56 

T. 

Tara  Chand  Dutt  v.  Wakinissa  Bibee        .  .  .135 

Tara  Chand  Roy  w.  Kenaram  Kurmokur  ...  .42 
Tara  Chunder  Banerjee  v.  Ameer  Mundul              ...  72 

Tara  Monee  Dassee  v.  Kally  Churn  Surmah          .  .36 

Tara  Monee  Debia  v.  Joykristo  Mookerjee  .  .  .93 

Tara  Monee  Koonwaree  v.  Jeebun  Mundur  .  •     100 

Tara  Prosad  Roy  v.  Soorjocant  Acharjee  Chowdhry         .  .  .24 

Tara  Prosad  Tanjee  v.  Lukhee  Narain  Paurai       .  .  7 

Tara  Soonduree  Burmonya  v.  Sibeshur  Chatterjee  .  11,  13 

Tarinee  Churn  Bose  v.  Shumbhoo  Nath  Panday    .  .  .147 

Tarinee  Churn  Sanyal  v.  Mohima  Chunder  Sliaha  .       44 
Tarineekant  Lahoree  v.  Kalee  Mohun  Surmah      .  13 

Tarinee  Kant  Lahoree  v.  Koonj  Beharee  Awastee  .       48 

Tarinee  Pershad  Ghose  v.  Bengal  I.  Company       .  .150 
Taruck  Chunder  Nundee  v.  Modoo  Soodun  Nundee         .             .  6 

Teelok  Chunder  Sircar  v.  Kumala  Kant  Mitter     . 

Teelottuma  Debia  v.  Brojo  Lall  Shamunto  .  .  .133 

Teeluck  Chunder  Chuckerbutty  v.  Muddun  Mobun  Joogy  .  .133 

Tekaet  Bhao  Narain  Deo  v.  The  Court  of  Wards .  .  .127 

Thakooranee  Dassee  v.  Bishessur  Mookerjee      9,  19.  26,  29,  32,  38,  53,  56,  57 


TABLE  OF  CASES  QUOTED.  XXIX 

Page. 

Thakoor  Dass  Acharjee  v.  Shnsbee  Bhusnn  Chatterjee      .  .118 

Thakoor  Dass  Gossain  v.  Peary  Mohun  Mookerjee  115,  151 

Thakoor  Dutt  Singh  v.  Gopal  Singh           .  .45 

Thakoor  Persaud  v.  Nowab  Syud  Mahomed  Bakar  9 

Thekmee  Bildar  v.  Ram  Kishen  Lali          .  .39,  42,  44 

Tiluck  Chand  Baboo  v.  Musst.  Sowdaminee  Dassee  .     119 

Tiluck  Pattuck  v.  Mohabeer  Panday         .  .67 

Tirth  Nund  Thakoor  v.  Mohur  Mundul    .  43 
Tommey,  G.,  v.  Sobba  Kurim  Lall. 

Tripoora  Soondnree  Debia  v.  Coomar  Promotho  Nath  Roy  .     118 

Tripp  v.  Kalee  Dass  Mookerjee      .             .             •     ,        •  .63 

Troilukho  Tarinee  Dassee  o.  Mohiin  Chunder  Muttuck    .  .             .94 

Tweedie  v.  Poorno  Chunder  Gangooly       ....  52,  54 

Tweedie  v.  Ram  Narain  Dass         ...  .83 

u. 

Ukhay  Sunkur  Chuckerbutty  v.  Raja  Indro  Bhusan  Deb  Roy  ,             .       32 

Uma  Churn  Dutt  v.  Urna  Tara  Debia        ...  48 

Umbica  Churn  Mundle  v.  Ramdhun  Mohurar  .       61 

Umrit  Chowdhry  v.  Syud  Hyder  AH           .  71 

Umrito  Lai  Sircar  v.  Ramdhun  Chaldr       .  .129 

Umurt  Lai  Bose  v.  Soorubee  Dassee           .             .             .  .130 

Unnoda  Prosad  Mookerjee  v.  Kristo  Coomar  Moitro  .       90 

Unnopoorna  Dassee  v.  Radha  Mohun  Pattra         .  .       22 

Unnopoorna  Dassee  v.  Uma  Churn  Dutt  24,  85 

Urjoon  Dutt  Bonick  v.  Ramnath  Kurmokur           .  .103 

Urjoon  Sahoy  v.  Raja  Nil  Monee  Singh  Deo  .     131 

W. 

Wahid  AH  v.  Sadiq  AH                    .             .            .             .  .             .133 

Watson  &  Co.  v.  Anjunna  Dassee  .....  15 

Watson  &  Co.  v.  Gobindo  Chunder  Mojoomdar     .             .  .             .150 

Watson  &  Co.  v.  Koer  Jogendro  Narain  Roy         .             .  .23 
Watson  &  Co.  v.  Mohendro  Nath  Paul      .....     149 

Watson  &  Co.  v.  Nil  Kant  Sircar                .  .39,  40 

Watson  &  Co.  ».  Nund  Lall  Sircar             .             .            .  .             .11 

Watson  &  Co.  v.  Ramdhun  Ghose               .             .             .  .            44,149 

Watson  &  Co.  v.  Ram  Soondur  Panday      .             .             .  .             .86 

Watson  &  Co.  v.  Ranee  Surut  Soonduree  Debia    .             .  .             .24 

Wise  v.  Bansee  Shaha         ....  109 

Wise  v.  Lakhoo  Khan         .                          .  109,110 

Wise  v.  Ram  Chunder  Bysack        ...  .82 

Wooday  Narain  Sein  v.  Tarinee  Churn  Roy            .  12 

Wooday  Chunder  Dhur  v.  Kalee  Tara  Dassee       .             .  .             .31 

Wooma  Cant  Sircar  v.  Gopal  Singh  .  ...       20 

Wooma  Churn  Dutt  v.  Grish  Chunder  Bose           .             .  .             .43 

Wooma  Churn  Dutt  v.  Huree  Pershad  Misser      .  .  86,  100,  114 

Wooma  Moyee  Burmonya  v.  Boko  Behara           .             .  .             .23 

Wooma  Nath  Roy  v.  Ashumburee  Bewa  .                          .  44,  54 

Wooma  Nath  Tewaree  ?'.  Kundun  Tewaree           .             .  .             .22 

Woomesh  Chunder  Chatterjee  v.  Shaik  Kumeeruddeen  Lushkur  .  .122 

Woomesh  Chunder  Dutt  v.  Bhogoban  Chunder  Roy         .  .             .74 

Woomesh  Chunder  Mookerjee  v.  Srimatty  Bama  Dassee  .  .             .86 

Woomesh  Chunder  Roy  v.  Markund  Mookerjee    .             .  .             .110 

Woopendro  Mohun  Tagore  o.  Thanda  Dassee       .             .  71,  86 


XXX  TABLE  OF  CASES  QUOTED. 

Page, 
Y. 

Yacoob  Hossein  v.  Shaik  Chowdhry  Wahid  AH    ...  .9 

Yakoobali  v.  Kaernoollah  aud  another       .  30 


Z. 

Zinnut  Bibee  v.  Jaffur  Ali .             .             .  .  .  .             .32 

Zuheerooddeen  Paikaor  v.  Campbell           .  .  .  .             .61 

Zumeei'odeeunissa  Khanum  v.  Phillipe       .  .  .  35,112 


INTRODUCTION. 


To  an  agricultural  people  the  rent  question  is  one  of 
the  deepest  importance.  Embracing  as  it  does  the  most 
vital  interests  of  large  classes  of  our  countrymen,  and 
involving  profound  research  in  the  realms  of  political 
economy,  law  and  history,  it  is  at  once  the  gravest  and 
most  interesting  of  social  problems.  To  treat  so  wide  a 
topic  exhaustively  would  be  a  task  beyond  the  powers 
of  the  author,  who  therefore  contents  himself  with 
prefacing  his  little  work  by  a  historical  sketch  of  the 
relations  between  landlord  and  tenant  in  his  country. 

"  Rent,"  says  Mr.  T.  S.  Mill,1  ;'  is  the  result  of  a 
natural  monopoly."  The  quantity  of  land  being  neces- 
sarily limited,  it  has  invariably  been,  at  an  early  period 
in  the  history  of  every  civilized  community,  appropriated 
by  the  governing  power  :  which  has,  as  invariably, 
exacted  from  the  actual  cultivator  a  certain  proportion 
of  its  produce  as  a  return  for  the  use  of  the  soils' 
productive  powers.  In  the  European  Family  of  nations, 
the  land  was,  owing  to  the  operation  of  the  Feudal 
System,  speedily  alienated  by  the  sovereign  for  purposes 
of  national  defence  :  and  the  great  feudal  barons  obtained, 
in  consideration  of  military  service,  an  absolute  property 
in  the  soil,  which  their  successors  hold  to  the  present 
day.  This  is  not  the  place  to  dwell  upon  the  merits 
and  defects  inherent  in  the  English  Land  System  : 
though  that  system  has,  as  we  shall  presently  see, 
indirectly  influenced  the  formation  of  our  own.  Suffice 
it  to  say  that  within  the  memory  of  the  present  genera- 
tion England  was  governed  by  her  territorial  aristocracy. 
In  Bengal,  property,  in  the  English  sense  of  the  term, — • 
that  is,  the  exclusive  use  and  absolute  disposal  of  the 
powers  of  the  soil, — has  always  been  unknown.2  From 
the  earliest  ages,  the  great  bulk  of  the  land  had  been  held 
by  the  village  community  or  the  individual  cultivator 

1  Bk.  TI,  Chap.  16,  s.  2. 

*  Klphiiis tone's  History  of  India,  Vol.  I,  p.  2. 
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on  a  perpetual  and  transferable  title :  while  the  State, 
though  theoretically  the  owner  of  the  soil,  was  entitled 
merely  to  a  proportion  of  its  produce,  which  in  the  time 
of  Menu  was  fixed  at  one-sixth.1  It  may  be  conjectured 
that,  in  earlier  times,  the  collection  of  the  State's  quota 
was  made  by  paid  servants  of  Government — the  arche- 
types of  the  modern  zemindar:  and  that  no  middleman 
intervened  between  the  sovereign  and  the  cultivator. 
At  any  rate  it  is  not  until  a  late  period  of  the  Mogul 
regime  that  we  hear  of  this  important  functionary. 
"  Under  the  Mogul  constitution  and  practice,"  says 
Mr.  Harington,2  "  the  zemindar  was  a  receiver  of  the 
territorial  revenue  of  the  State  from  the  ryots  and  other 
under-tenants  of  the  land ;  allowed  (under  certain  restric- 
tions) to  succeed  to  his  zemindary  by  inheritance,  and 
to  transfer  it  by  sale  or  gift,  but  subject  to  be  set  aside 
with  a  limited  provision  in  land  or  money  when  it  was 
the  pleasure  of  Government  to  collect  the  rents  by 
separate  agency."  Nor  did  the  acquisition  of  the 
Dewanny  by  the  East  India  Company  (1765)  produce  any 
immediate  improvement  in  the  position  of  the  zemindar. 
His  rights  were  still  very  limited ;  and  he  was  liable  to  be 
capriciously  and  arbitrarily  assessed  on  his  gross  receipts 
at  each  tuccavy  settlement.3  The  amount  of  assessment 
was  fixed  on  an  estimate  formed  by  the  public  officers  of 
the  aggregate  of  the  rents  payable  by  the  ryots  or 
tenants  of  each  beegah  of  land  in  cultivation,  of  which, 
after  deducting  the  expenses  of  collection,  ten-elevenths 
were  usually  considered  the  right  of  the  public,  and 
the  remainder  the  share  of  the  landholder.  The  fate 
of  the  unfortunate  cultivator  in  these  comparatively 
early  times  must  have  been  still  more  pitiable.  We 
have  seen  that  the  State  demand  was,  in  the  times  of 
Menu,  one-sixth  of  the  gross  produce.  In  1582,  under 
the  assessment  of  Akbar's  great  financier  Todar  Mull, 
it  had  risen  to  one-third.4  This  assessment,  termed 
the  'asli  or  pergunnah  rate,  was  in  subsequent  times 


1  Menu,  Chap.  IX,   para.  44.  Baillie  on  the  Land  Tax  of  India,  Chap.  VI, 
.  42.     Preamble  to  Reg.  XIX  aud  XLIV  of  1793.    Malcolm,  Vol.  II,  p.  25. 
8  Vol.  Ill,  p.  400. 

3  Preamble  to  Reg.  II  of  1793. 

4  Elpliinstone,    p.  400. 
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largely  increased  by  the  imposition  of  "abwabs"  or 
proportionate  increments  of  the  rental  under  various 
denominations,  to  satisfy  the  exigencies  of  the  Soubah 
or  the  greed  of  individual  zemindars.1  Indeed,  the 
" 'asl  junima"  itself  was  often  indeterminable.  "The 
zemindar  had  to  levy  his  rents  according  to  the  custom, 
of  the  pergunnah  rates,  which  custom  being  different  in 
different  places,  was  necessarily  left  to  him  to  dictate. 
The  dictum  therefore  of  the  zemindar  was  custom."2  In 
spite,  however,  of  the  semi-anarchy  which  characterized 
the  later  years  of  the  Mogul  and  the  commencement 
of  British  rule,  there  are  abundant  proofs  that  at  the  date 
of  the  Permanent  Settlement  (1789—93)  the  great  bulk 
of  land  in  Bengal  was  held  by  a  class  of  cultivators 
possessing  a  fixed  hereditary  right  of  occupancy  in  the 
fields  cultivated  by  them;3  who  were  termed  khoodkast 
ryots,  and  who  shared  with  the  State  in  varying  propor- 
tions the  produce  of  their  lands. 

The  evils  produced  by  the  constantly  recurring  and 
unsystematic  assessments,  which  were  then  the  rule,  were 
obvious.  The  Marquis  Cornwallis  imagined  that  he  had 
discovered  a  panacea  in  the  adoption  of  a  slightly  modi- 
fied form  of  the  English  Land  System :  and  the  Perma- 
nent Settlement — a  measure  regarded  by  one  party  as 
its  Magna  Charta,  and  by  another  as  a  vast  political 
blunder,  became  law  in  1793.4  It  virtually  conferred 
on  the  zemindar  of  the  day  a  property  in  the  soil ;  and 
declared  his  cardinal  duties  to  be  the  punctual  discharge 
of  the  revenue  assessed,  and  moderation  towards  his 
dependant  talukdars  and  ryots.5  The  due  performance 
of  the  former  obligation  was  enforced  by  the  sanction  of  a 
stringent  Sale  Law,6  and  by  other  pains  and  penalties.7 
That  of  the  latter  was  inadequately  provided  for.  The 
existence  of  two  classes  of  tenants  was  indeed  vaguely 
recognized :  (a)  Khoodkast  kudimi  ryots,  or  those 

1  Harington,  Vol.  Ill,  p.  435. 

8  Mill's  History  of  India,  Vol.  V,  p.  411. 

3  Vide  evidence  of  the  Hon'ble  H.  Mackenzie  before  the  Select  Committee 
of  the  House  of  Commons  in  1832. 

4  Reg.  I  and  VIII  of  1793. 

5  Art.  VI  of  the  Proclamation. 

6  Res.  XLIV  of  1793. 


7  Reg.  XIV  of  179b. 
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who  had  acquired  a  prescriptive  right  of  occupancy  at 
fixed  rates  ;  (b)  Simple  khoodkast  ryots,  whose  right  of 
occupancy  was  contingent  on  the  payment  of  rent  at  the 
"  pergunnah"  rate.1  Had  the  Legislature  completed  the 
edifice  by  ascertaining  and  fixing  those  pergunnah  rates, 
so  frequently  referred  to  in  the  earlier  Regulation,2  much 
evil  would  have  been  averted :  but  to  leave  the  deter- 
mination of  those  rates  to  the  Civil  Courts  was,  as  the 
Courts  were  then  constituted,  a  solemn  mockery.3  The 
results  of  the  Permanent  Settlement  have  therefore 
hardly  realized  the  expectations  of  its  benevolent  origin- 
ator. It  was  soon  found  impracticable  to  convert  into  a 
country  gentleman  of  the  English  type  the  Bengali 
zemindar,  who  (a  curious  instance  of  "  survival")  has 
not  at  the  present  day  entirely  divested  himself  of  the 
notion  that  he  is  a  Government  servant:  esteems  his 
ryots  (subjects)  his  only  wealth:  and  has  entirely  failed 
to  grasp  the  feudal  conception  of  real  property. 

The  6th  Article  of  the  Proclamation,  dated  the  22nd 
March  1793,  reads  like  a  satire  to  those  acquainted  with 
the  history  of  the  intervening  period :  "  The  Governor 
General  in  Council  trusts  that  the  proprietors  of  land  will 
exert  themselves  in  the  cultivation  of  their  lands  under 
the  certainty,  &c.,  &c."  It  is  notorious  that  few,  if 
any,  zemindars  have  ever  done  anything  of  the  kind : 
nor  could  they  be  expected  to  do  so.  Their  interests 
and  those  of  the  great  mass  of  their  ryots  at  the  era  of 
the  Permanent  Settlement  were  diametrically  opposed. 
On  the  one  hand  the  zemindar  was  forced,  under  severe 
penalties,  to  meet  the  unvarying  Government  demand  :4 
on  the  other  hand  to  deal  with  ryots  possessing,  in 
most  cases,  a  prescriptive  tenure,  and  paying  him  rent  at 
fixed  rates.  Self-interest,  therefore,  dictated  the  cancel- 
ment  of  as  many  of  such  tenures  as  possible :  and  the 
substitution  of  tenancies-at-will.  A  powerful  engine  for 
this  purpose  was  placed  in  his  hands  by  Regulation  VII 

1  Reg.  VIII  of  1793,  s.  49.     An  uninterrupted  occupation  of  twelve  years 
was  by   Hindu    and    Mahomedan  law   considered  to  confer  this  right  (  Vide 
Colebrooke's  Digest,  Vol.  Ill,  p.  4.     Reg.  VIII  of  1793,  s.  60,  cl.  2. 

2  Reg.  II  of  1794,  s.  7.    Reg.  V  of  1812,  s.  5. 

3  Reg.  IV  of  1794,  s.  6. 

4  Reg.  VIII  of  1793,  s.  51,  cl.l. 
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of  1799,  which  gave  him  the  right  of  ejectment — a  right 
which  was  largely  had  recourse  to.  The  ignorance  and 
venality  of  the  Mofussil  Civil  Courts,1  then  sole  arbiters  in 
questions  involving  rent,  was  an  additional  weapon  in  the 
hands  of  an  unscrupulous  zemindar.  The  operation  of 
the  earlier  Sale  Law  was  still  more  destructive  of  sub- 
ordinate tenures.  Regulation  XLIV  of  1793  enabled  an 
auction-purchaser  to  cancel  every  tenure  save  that  of  a 
dependant  talukdar  holding  at  fixed  rates.  The  havoc 
worked  amongst  the  ordinary  occupancy  tenures  may  be 
conjectured,  when  we  state  that  owing  to  the  severity  of 
the  assessment  nine-tenths  of  the  land  in  Bengal  changed 
owners  within  the  first  decade  after  the  Permanent 
Settlement.  The  place  of  the  defunct  tenures  was  occu- 
pied by  tenancies-at-will :  the  number  of  which  was  largely 
augmented  as  the  cultivated  area  increased :  for  though 
the  increment  was  mainly  the  result  of  the  establishment 
of  a  settled  government,  and  an  immunity  from  foreign 
invasion,  the  zemindar  alone  was,  under  the  terms  of  the 
Permanent  Settlement,  entitled  to  reap  the  benefit.2 

The  tendency  of  subsequent  legislation  was  indeed 
increasingly  conservative.  Regulation  V  of  1812  gave 
the  zemindar  an  unlimited  right  to  sublet  his  property 
— a  right  which  the  earlier  Regulation  had  materially 
restricted.3  Successive  amendments  of  the  Sale  Law 
were  more  tender  of  the  ryot's  privileges.4  Never- 
theless, so  destructive  had  been  the  influence  of  early 
legislation,  that  in  less  than  half  a  century  after  the  date 
of  the  Permanent  Settlement,  inferior  tenures  had 
become  as  much  the  exception  as  were  tenancies-at-will 
at  the  latter  period. 

With  the  introduction  of  Act  X  of  1859  (substan- 
tially re-enacted  by  Act  VIII  (B.C.)  of  1868)  dawned  a 
new  era  in  the  history  of  the  law  of  landlord  and  tenant. 
Avowedly,  in  the  interest  of  the  latter,  this  important 

1  Reg.  IV  of  1794,  s.  6. 

8  Art.  VI  of  the  Proclamation.    Reg.  VIII  of  1793,  s.  52. 

3  Vide  Reg.  XLIV  of  1793,  s.  2  :    Reg.  L  of  1795,  s.    2.  Reg.  XL VII  of 
1803,  s.  2,  cl.  2.     This,  though  ostensibly  in  the  interest  of  the  zemindar,  was 
still  more  advantageous  to  the  ryot :  affording  as  it  did  a  powerful  impetus  to 
the  process  of  subinfeudation. 

4  Reg.  VIII  of  1819,  s.  11,  cl.  3.  Reg.  XI  of  1822,  s.  32.   Act  XII  of  1841 
s.  27.    Act  I  of  1845,  s.  26. 
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enactment  was  passed  by  virtue  of  the  power  of  inter- 
fering for  the  ryot's  protection  expressly  reserved  at  the 
Permanent  Settlement  by  the  framers  of  that  measure.1 
It  has  been  justly  styled  the  ryots'  Magna  Charta:2  con- 
ferring as  it  did  on  a  large  and  important  class  the 
inestimable  blessing  of  fixity  of  tenure  and  protection 
from  undue  enhancement.3 

It  now  only  remains  to  crown  the  edifice  of  1793 — to 
ascertain  and  fix  a  scale  of  rents  in  every  pergunnah — 
nay  in  every  village  of  the  province;  and  to  render 
occupancy  rights  still  easier  to  acquire.  If  this  be  done, 
with  due  regard  to  vested  interests,4  we  should  in  the 
course  of  a  generation  secure  that  essential  to  the  pros- 
perity of  an  agricultural  community,  the  existence  of  a 
contented  and  independent  peasantry. 

F.  H.  S. 


'Reg.  I  of  1793,  s.  8. 
8  S.  6. 

3  S.  17;  vide   Full  Bench  Ruling    in  Thakooranee  Daya    v.  Besheshwar 
Mukharjee  and  others  (3  W.  R.,  Act  X  29). 

4  For  the  legislature    to  raise  the  status  of  the  ryot    by   sacrificing   the 
rights  of  the  zemindar  would,  so  far  from  being  equitable,  be  an  act  of  the 
greatest  injustice — (Peacock,  C.  J,,  in  above  case). , 
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ACT  VIII  (B.C.)  OF  1869. 


(Received  the  assent  of  the  Lieutenant-Governor  on  the  21st  of 
August  1869,  and  that  of  the  Governor-General  in  Council 
on  the  15th  of  October  18G9.) 


An  Act  to  amend  the  Procedure  in  Suits  between  Landlords 

and  Tenants. 

WHEREAS   it    is    expedient  to  amend  the  procedure  in 

suits  between  landlords  and  tenants 
in  the  Provinces  subject  to  the  Lieute- 
nant-Governor of  Bengal ;  It  is  enacted  as  follows : — 

I.  In  the  construction  of  this  Act,  the  word  '  Collector' 

shall  include  a  Deputy  Collector  in 
°f  char£e  of  a  Sub-division,  or  other  offi- 

cer exercising  the  powers  of  a  Collec- 
tor of  a  District,  or  of  a  Deputy  Collector  in  charge  of  a 
Sub-division,  by  whatever  designation  such  officer  may 
be  called. 

II.  Every  ryot  is  entitled  to  receive  from  the  person  to  Act  x  of  1359, 

whom  the  rent  of  the  land  held  or s- 2- 
de!±d  a  Peo"uaud    t0     cultivated  by  him  is  payable,  a  pottah 

containing  the  following  particulars  : — • 
The  quantity  and  boundaries  of  the  land,  and  where 
fields  have  been  numbered  in  a  Government  survey,  the 
number  of  each  field ; 

The  amount  of  annual  rent ; 
The  instalments  on  which  the  same  is  to  be  paid; 
And  any  special  conditions  of  the  lease. 
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If  the  rent  is  payable  iii  kind,  the  proportion  of  produce 
to  be  delivered,  and  the  time  and  manner  of  delivery. 

Notes. 

The  Stamp  Act  (XVIII  of  1869,  section  3,  clause  15)  defines  a  lease 
as  including  "  every  instrument  (not  being  a  countei-part)  by  which  one 
person  lets  or  agrees  to  let,  or  takes  or  agrees  to  take,  immoveable  pro- 
perty to  or  from  another."  All  leases  (other  than  those  granted  to 
cultivators  where  no  fine  or  premium  is  to  be  paid  in  consideration 
thereof,  which  are  exempted  under  section  15,  clause  9)  are  chargeable 
with  stamp  duty  under  Schedule  I,  No.  19  of  the  Act  (vide 
Appen.) :  and  no  unstamped  or  insufficiently  stamped  lease  can  be 
received  as  evidence  in  any  civil  proceeding,  or  be  acted  upon  in  any 
Court  (section  18).  The  Court  may,  however,  if  satisfied  that  the  omis- 
sion to  execute  any  document  before  it  on  paper  bearing  the  proper 
stamp  did  not  arise  from  any  intention  to  evade  thfl  payment  of  the 
proper  duty,  receive  the  document  on  payment  of  the  duty  required,  phis 
a  penalty  of  five  times  the  duty  chargeable  if  presented  within  one  year 
of  the  date  of  its  execution,  or  twenty  times  if  presented  after  that 
period  (section  20).  In  the  absence  of  an  agreement  to  the  contrary, 
the  expense  of  providing  the  proper  stamp  must  be  borne  by  the  lessee 
(section  6,  clause  4).  After  a  complete  lease  has  been  executed, 
stamped,  and  registered,  if  another  document  is  prepared  and  executed 
with  a  view  to  alter  the  first,  and  to  substitute  new  terms  as  far  as  the 
rent  is  concerned,  it  requires  under  the  Stamp  Act  to  be  itself  stamped 
with  the  stamp  provided  for  a  lease  (20  W.  R.,  36,  Bijnath  Dattajha  v. 
Mussamut  Putsohee  Dobain). 

Registration  Act. — Leases  of  immoveable  property  from  year  to  year,  or 
for  any  term  exceeding  a  year,  must  be  registered  (Indian  Registration  Act, 
1871,  section  17,  clause  4).  The  Local  Government  may,  however,  exempt 
leases  in  any  particular  district  for  a  less  term  than  five  years,  and  a  less 
rental  than  Rs.  50,  from  compulsory  registration.  This  has  been  done 
as  regards  the  districts  of  Gya  and  Shahabad  by  a  Notification  in  the 
Calcutta  Gazette  of  the  14th  May  1866,  which  exempts  such  leases,  if  for 
a  term  of  two  years  only,  from  the  compulsory  provisions  of  section  17, 
clause  4.  Unregistered  leases,  the  registration  of  which  was  compul- 
sory, are  not  receivable  as  evidence  of  any  transaction  affecting  property 
comprised  therein  (section  49  ;  vide  Full  Bench  Ruling  in  Shaikh 
Rahamatulla  v.  Shaikh  Shariatulla  Kaghazi,  10  W.  R.,  F.  B.  51). 
A  party  may  not,  however,  profit  by  his  own  default.  In  a  suit 
for  breach  of  covenant  to  register  contained  in  an  unregistered 
mortgage  deed,  the  defendant  cannot  object  to  the  admission  of  the 
instrument  in  evidence  on  the  ground  that  it  had  not  been  registered 
(Sham  Narayan  Lai  Das  v.  Khemajit  Mahto,  Sept.  2,  1869,  F.  B., 
4  B.  L.  R.)  If,  however,  the  plea  as  to  the  inadmissibility  of  evidence  for 
want  of  registration  be  not  specifically  taken  in  the  lower  Court,  it  cannot 
be  allowed  in  special  appeal  (Grish  Chunder  Roy  Chowdry  v.  Srimati 
Amina  Khatun,  June  4,  1869,  3  B.  L.  R.,  125,  Appen.).  It  may  be 
observed,  however,  that  where  registration  is  compulsory,  a  verbal 
agreement  may  be  admitted  as  valid  amongst  Hindus  in  the  absence  of 
any  written  contract.  "  There  is  nothing,"  observes  Mr.  Justice  Mitter. 
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"  in  the  Registration  Act  which  says  that  a  verbal  contract  between 
Hindus  is  inoperative.  All  that  the  Act  says  is,  that  certain  instru- 
ments, specifically  mentioned  therein,  should  not  be  admitted  or  acted 
on  as  evidence  unless  they  are  registered  in  the  manner  provided  by 
the  Act"  (18  W.  R.,  293,  Harish  Chunder  Chuckerbutty  v.  Rajendra 
Kishore  Roy  Chowdry).  But  registered  leases  take  effect  against 
oral  agreements,  unless  the  latter  has  been  accompanied  by  delivery 
(section  48).  And  where  a  party  comes  into  Court  resting  his  claim  on 
a  written  title  which  the  law  requires  to  be  registered,  he  cannot,  when 
he  has  failed  to  register,  and  in  consequence  is  unable  to  use  his  title- 
deed,  turn  round  and  say — I  can  prove  my  title  by  secondary  evidence. 
It  would  be  useless  to  have  a  compulsory  Registration  Act  if  such  a 
course  were  open  to  suitors  (7  W.  R.,  112,  Monmohinee  Dossee  v. 
Bishen  Moyee  Dossee ;  10  W.  R.,  F.  B.,  51,  Sheikh  Rahamuttulla  v. 
Sheikh  Shariatulla  Kaghazi).  A  registered  document,  the  registration 
of  which  is  compulsory,  cannot  be  regarded  as  having  effect  against  a 
prior  unregistered  document  the  registration  of  which  is  optional. 
(24  W.  R.,  121,  Shaikh  Ryasutoollah  v.  Doorga  Churn  Paul.)  An 
'  amalnama '  or  preliminary  to  a  lease  does  not  require  registra- 
tion :  and  may  be  admitted  in  evidence  without  such  (7  W.  R.,  280, 
Banwari  Lai  v.  Sunguree  Lai ;  12  W.  R.,  395,  Goluk  Kishore  Achargya  v. 
Nand  Mohun  Dey ;  17  W.  R.,  509,  Bibi  Meherunnissa  v.  Abdool  Gunuee). 

Who  can  grant  apattah  ? — Every  person  is  competent  to  grant  a  pattah 
"  who  is  of  the  age  of  majority  according  to  the  law  to  which  he  is  subject, 
and  who  is  of  sound  mind,  and  is  not  disqualified  from  contracting  by  any 
law  to  which  he  is  subject"  (section  11,  Act  IX  of  1872).  Minors  are 
therefore  incompetent  to  grant  a  lease.  Minority  expires  in  the  case  of 
wards  of  Court  with  the  2 1st  year :  and  in  case  of  others  domiciled  in  British 
India  with  the  18th  year  (Act  IX  of  1875,  section  3).  A  guardian's 
acts  are  however  binding  on  a  minor  if  he  acts  bona  fide,  and  with 
due  regard  to  his  ward's  interests  (17  W.  R.,  217,  Babu  Kara  Prasad 
Jha  v.  Madau  Mohan  Thakoor  ;  id. ;  Mussamut  Syedam  v.  Syud  Velayat 
AH  Khan;  10  Moore's  I.  A.,  454,  Lalla  Bunseedhar  v.  Koonwar 
Bindessaree).  Any  act  of  the  guardian  may  be  repudiated  or  set  aside 
by  the  minor  on  attaining  majority  :  but  if  it  be  acquiesced  in  by  him 
when  he  comes  of  age,  it  may  be  valid  notwithstanding  (11  W.  R.,  134, 
Kumeeruddeen  Shek  v.  Shek  Bhadoo).  A  bond  fide  act  of  a  guardian 
for  the  benefit  of  a  minor's  estate  in  giving  a  farm  of  that  estate  is 
valid  (2  W.  R.,  270,  Hurro  Mohun  Mukhargyea  v.  Kalinath  Mukhar- 
gyea).  But  a  guardian  may  not  grant  his  ward's  lands  in  perpetuity 
except  on  clear  proof  of  benefit  to  the  minor  (2  W.  R.,  325,  Oddoyto 
Churn  Koondoo  v.  Prossunno  Churn  Bhattachargyea).  A  guardian  can- 
not grant  leases  for  a  longer  term  (ordinarily)  than  his  own  incum- 
bency (1  W.  R.,  211,  Bungo  Chunder  Bose  v.  Ruheemullah).  So,  too, 
the  Court  of  Wards  can  grant  leases  only  for  10  years  (section  75, 
Act  IV  of  1870,  and  15  W.  R.,  116,  Mahamad  Reza  v.  The  Collector 
of  Chittagong). 

How  far  can  right  be  transferred  by  leases? — "  No  one  can 
transfer  to  the  purchaser  of  his  rights  in  any  property  a  better 
title  than  his  own."  This  self-evident  legal  maxim  applies  equal- 
ly to  (a)  lessees,  (b)  agents  (vide  notes  under  section  30),  (-.)  Hindu 
widows,  (d)  trustees,  and  (e)  coparceners.  Thus  a  lessee  cannot 
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sublet  for  a  longer  term  than  that  of  the  lease  under  which  he  holds 
(22  W.  R.,  274,  Horish  Chunder  Roy  Chowdry  v.  Sreekalee  Mukhar- 
gyea).  A  lease  granted  by  an  ijardar  is  not  good  beyond  the  term  of 
the  ijara  (2  W.  R.,  155,  Oma  Tara  Devi  v.  Peena  Beebee).  So  also  a 
mowrasee  pattah,  granted  by  a  person  holding  only  a  temporary  lease, 
is  not  valid  against  the  right  of  the  zemindar  to  take  possession  of  the 
land  on  the  expiration  of  the  grantor's  lease  (Gap.  No.  W.  R.,  116, 
Chundee  Chunder  Mitter  v.  Beckwith).  But  the  zemindar  may  ratify 
the  lease  by  accepting  rent  from  the  sub-lessee  (12  W.  R.,  299, 
Joggeshur  Buttobyal  v.  Raja  Rudro  Narain  Roy).  When  a  tenant  who 
holds  land  for  a  term  underlets  that  land,  he  parts  with  his  own  interest 
therein  to  the  extent  of  the  interest  created  by  the  underlease,  and 
cannot,  therefore,  determine  the  interest  of  his  undertenant  by  surren- 
dering his  own  term  to  the  landlord  (10  W.  R.,  384,  Heeramonee  v. 
Gunga  Narain  Roy).  Where  a  lessor  gives  his  lessee  power  to  sublet, 
and  the  latter  sublets,  the  sublessee  obtains  rights  against  both,  of 
which  he  cannot  be  deprived  without  his  own  consent.  The  lessee's 
surrender  of  his  lease  cannot  operate  to  the  prejudice  of  the  sub-lessee 
(13  W.  R.,  281,  Nehaloonissa  v.  Dhunnoololl  Chowdhry).  A  ryot  hav- 
ing a  right  of  occupancy  can  create  a  mokurraree  lease,  but  the  terms 
of  a  lease  granted  by  him  to  a  third  party  can  only  be  binding  as 
between  them  both  (12  W.  R.,  110,  Jumeer  Gazee  v,  Gonye  Mundul). 
No  tenant  taking  laud  is  entitled,  without  some  specific  agreement  on 
the  subject,  to  change  the  nature  of  that  land  or  to  make  any  perma- 
nent alteration  in  the  state  of  the  landlord's  property.  If  a  person 
wishes  to  lease  lands  for  the  purpose  of  making  bricks,  that  should  be 
the  subject  of  a  special  agreement  between  the  parties  in  the  same  way 
as  when  parties  take  lands  for  building  purposes  (17  W.  R.,  416, 
Anund  Coomar  Mookerjee  v.  Bissonath  Banerjia;  2  W.  R.,  156,  Kadum- 
benee  Devee  v.  Nobin  Chunder  Aduck).  A  mokuraree  ryot  may  build 
a  pucka  house  or  sink  a  well  on  his  land  or  do  anything  that  does  not 
so  entirely  destroy  the  land  as  to  endanger  the  zemindar's  ground-rent. 
(Gap.  No.  W.  R.,  279,  Baboo  Dheput  Singh  v.  Halal  Khoory  Chowdhry ; 
6  W.  R.,  Act  X,  40  Nyamutoollah  Ostgar  v.  Gobindo  Chunder  Dutt). 

Hindu  widows. — A  sale  or  other  alienation  by  a  Hindu  widow  is 
valid  as  against  the  reversionary  heirs  of  her  husband  only  when  made 
for  the  performance  of  her  husband's  funeral  rites,  or  for  the  liquida- 
tion of  her  husband's  debts,  or  for  the  marriage  of  her  daughter  or  for 
the  support  of  such  relatives  as  it  is  incumbent  upon  her  to  support, 
or  for  defraying  the  necessary  expenses  of  her  own  maintenance.  But 
she  has  an  uncontrolled  power  over  the  estate,  so  far  as  her  life-interest 
in  it  is  concerned.  She  can  dispose  of  her  property  in  any  way  she 
pleases  for  the  term  of  her  life  (B.  L.  R.r  F.  B.  Ruli ,  Part  i,  p.  48, 
Gobindomonee  Dassee  v.  Sham  Lall  Bysack).  A  pattah  granted  by  a 
childless  Hindu  widow  is  not  good  beyond  the  term  of  her  life  (1 
Hay's  Rep.,  p.  372,  Musst.  Mohan  Kooer  v.  Baboo  Zaraman  Singh).  But 
where  a  tenure  granted  by  a  widow  is  recognized,  after  her  death,  by 
the  reversionary  heir,  who  receives  rent  from  the  holder  of  the  tenure, 
such  receipt  amounts  to  a  ratification  of  the  tenure,  and  a  suit  to  set 
it  aside,  on  the  ground  of  the  widow's  incompetency  to  grant  it,  cannot 
succeed  (24  W.  R.,  127,  Mohesh  Chunder  Bose  v.  Ugra  Kant  Banerjee, 
Per  L.  S.  Jackson,  J.) 
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Trustees. — A  shebait,  mohunt  or  a  mutwallee,  in  charge  of  an  en- 
dowment, with  merely  a  life-interest  in  the  property,  cannot  create  an 
interest  superior  to  his  own,  or,  except  under  the  most  extraordinary 
pressure  and  for  the  distinct  benefit  of  the  endowment  bind  his  succes- 
sors in  office  (6  W.  R.,  P.  C.,  3,  Jewan  Dass  Sahoo  v.  Shah  Kabeerood- 
deen;  Gap  No.  W.  R.,  157,  Prosunno  Moyee  Dassee  v.  Koonjo  Behary 
Chowdhry;  12  W.  R.,  299,  Joggeshur  Buttobyal  v.  Rajah  Rudronarain 
Roy;  14  W.  R.,  101,  Rumonee  Debia  v.  Buluck  Dass  Mohunt;  20  W. 
R.,  471,  Mohunt  Burm  Suroop  Dass  v.  Khashagha.) 

Coparceners. — Although  one  co-sharer  cannot  lease  out  the  whole 
property  belonging  to  himself  and  his  co-sharers,  yet  he  may  give  a 
lease  of  his  own  share  which  would  be  at  all  events  binding  against 
himself  (2  Hay,  49,  Goluck  Chunder  Chukerbutty  v.  Tiluk  Shaha ;  21 
W.  R.,  17,  Macdonald  v.  Lalla  Shib  Doyal ;  17  W.  R.,  420,  Ram  Debul 
Lall  v.  Mitterjeet  Sing).  Where  several  coparceners  hold  a  joint  pro- 
perty without  a  butwarrah,  the  tenant's  admission  by,  and  possession 
under,  some  of  the  coparceners  only  is  -illegal,  and  he  is  liable  to  be 
ejected  (4  W.  R.,  Act  X,  39,  Ghunshyanes  Sing  v.  Runjeet  Sing) 
contra.  A  lessee  of  only  one  of  several  coparceners  cannot  be  legally 
ejected  by  any  of  the  others  (5  W.  R.,  Act  X,  93,  Luchman  Sahee 
Chowdhry  v.  Seami  Jha).  One  of  several  co-sharers  cannot,  without  the 
consent  of  the  others,  interfere  with  the  enjoyment  of  property  by  a 
tenant  who  derives  his  title  from  all  (13  W.  R.,  337,  Sreechand  v.  Nim 
Chand  Sahoo;  13  W.  R.,  452,  Gouree  Sunkur  Surmah  v.  Tirthomonee; 
3  B.  L.  R.,  App.  67,  Lalla  Bissambur  v.  Rajaram;  24  W.  R.,  110,  Dino- 
bundhee  Ghose  v.  Drobomoyee  Dassee).  A  coparcener  in  respect  of 
ijrnalee  land  is  entitled  to  the  use  of  every  part  thereof  (16  W.  R.,  10, 
Dwarkanath  Bhooeah  v.  Gopeenath  Bhooeah).  A  co-sharer  in  landed 
property  has  no  right  to  do  anything  which  alters  the  condition  of  the 
joint  property,  without  the  consent  of  his  co-sharers  (10  W.  R.,  171, 
Gooroodass  Dhur  v.  Bejoy  Gobindo  Boral ;  16  W.  R.,  140,  Holloway  v. 
Mahomed  Ali).  Without  the  consent  of  the  co-sharers  a  lessee  of 
ijmalee  lands  has  no  right,  in  lieu  of  the  ordinary  crops  which  are 
capable  of  being  profitably  attached  for  arrears  of  rent,  to  grow  the 
indigo  plant,  which  is  valueless  except  when  converted  into  the  manu- 
factured article.  Such  a  change  of  crops  is  tantamount  to  an  entire 
alteration  of  the  condition  of  the  joint  property  (16  W.  R.,  41,  Crowdie  v. 
Bhikdhare  Sing).  But  it  has  lately  been  held  that  indigo  may  be 
grown  on  ijmalee  lands  with  the  consent  of  the  ryots  (23  W.  R.,  428, 
Hunooman  Singh  v.  Crowdy).  A  co-sharer  cannot  carry  on  the  cultiva- 
tion of  indigo  in  the  joint  estate  without  the  permission  of  the  other 
coparceners  (20  W.  R.,  168,  Stalkartt  v.  Gopal  Panday).  A  joint 
shareholder,  or  any  lessee  of  a  joint  shareholder,  is  at  liberty  to  con- 
tract with  the  ryots  of  the  zemindary  for  any  lawful  purpose,  even  with- 
out the  consent  of  the  other  co-proprietors  (21  W.  R.,  17,  Macdonald  v. 
Lalla  Shibdoyal). 

Pattah  defined. — "  Pattah,"  as  nsed  in  the  Rent  Law,  is  a  generic  term, 
which  embraces  every  kind  of  engagement  between  a  zemindar  and 
his  under-tenants  and  ryots  (9  W.  R.,  P.  C.  3,  Dhunoput  Sing  v. 
Gooman  Sing). 

Descriptions  of  pattahs. — A  miadee  pattah  is  a  lease  granted  for  a, 
fixed  term  of  years.  A  maurasee  pattah  is  a  lease  which  creates  a 
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hereditary  tenure.  A  molcarraree  pattah  is  a  lease  for  a  definite  extent 
of  land  at  a  fixed  rate  of  rent  not  liable  to  enhancement.  A  maurasee 
pattah,  in  which  the  rent  is  not  fixed  and  invariable,  does  not  protect 
the  ryot  from  enhancement  (5  W.  R.,  Act  X,  80,  Taruk  Chunder 
Nundee  v.  Modoo  Soodun  Nundee).  The  use  of  the  word  "  istem- 
raree  "  in  describing  a  pattah  shows  an  intention  that  the  lease  shall  be 
perpetual  and  implies  its  hereditary  character  (14  W.  R.,  107,  Karoo- 
nakur  Mahotee  v.  Neeladhro  Chowdhury ;  5  W.  R.,  Civ.  Rul.,  101, 
Gour  Persad  Narain  v.  Sheo  Pershad  Ram ;  3  W.  R.,  84,  Munrun- 
jun  Sing  v.  Rajah  Leelanundo  Sing;  12  W.  R.,  3,  Lakhoo  Koer  v. 
Huree  Kishen  Roy).  Where  land  is  given  to  a  lessee  for  the  purpose 
of  building  a  house  to  live  in,  without  any  term  being  fixed  for 
the  tenancy,  the  tenure  of  house  and  land  cannot  be  taken  away  from 
the  lessee's  heir  or  his  vendee  so  long  as  he  continues  to  pay  the 
rent  assessed  on  it  (23  W.  R.,  399,  Juhooree  Lall  Sahoo  v.  Dear). 
In  the  absence  of  the  words  "mokurraree,"  "generation  after  gener- 
ation," or  any  equivalent  words  importing  the  hereditary  character  of 
a  tenure,  a  lease  is  not  to  be  considered  hereditary  and  transferable 
(9  W.  R.,  P.  C.,  3,  Baboo  Dhunoput  Singh  v.  Gooman  Singh).  But 
the  evidence  of  long  and  uninterrupted  enjoyment  may  supply  the 
omission  and  imply  the  fixity  of  rent  and  the  hereditary  character 
of  a  tenure  (3  W.  R.,  P.  C.,  1,  Gopal  Lai  Tagore  v.  Tiluck  Chunder  ; 
11  W.  R.,  P.  C.,  10,  Raja  Suttosurun  Ghosal  v.  Mohesh  Chunder  Mitter). 
It  is  not  necessary  that  any  particular  form  of  words  should  be  used 
in  a  pattah  conveying  rights  to  hold  at  fixed  rates  (8  W.  R.,  502, 
Afsar  Mundul  v.  Ameen  Mundul).  Where  a  pattah  recited  that  the 
rent  was  to  be  paid  from  father  to  son,  who  were  to  occupy  the  land 
and  build  a  house  thereon,  although  there  were  no  formal  words  to  the 
effect  that  the  rent  was  never  to  be  changed,  the  fixed  character  of 
the  rent  was  presumed  from  long  and  uninterrupted  enjoyment  (11 
W.  R.,  259,  Peary  Mohun  Mookerjea  v.  Rajkristo  Mookerjea).  Where 
the  period  of  the  continuance  of  a  tenure  is  not  dependent  on  the  life 
of  any  party,  whether  lessor  or  lessee,  but  on  the  continuance  of  the 
superior  tenure,  the  hereditary  character  of  the  tenure  is  to  be  pre- 
sumed, although  there  are  no  words  importing  that  character  (17  W.  R., 
485,  Baboo  Lekraj  Ray  v.  Kanhya  Sing).  Any  leasehold  estate,  when 
not  expressly  limited  to  the  life  of  the  lessee,  passes  to  his  heirs  in  the 
same  way  as  other  property,  and  if  the  heirs  take  the  estate  of  the 
deceased  lessee,  they  take  it  with  all  rights  and  responsibilities  (16  W. 
R.,  147,  Shaikh  Danoollah  v.  Shaikh  Amanattoollah). 

Pattah  how  to  be  proved. — Pattahs  need  not  be  attested,  and  it  is  not 
usual  to  have  subscribing  witnesses  thereto  (10  W.  R.,  374,  Ramjoy 
Shen  v.  Nundo  Moyee  Debea).  Mourasee  pattahs  are  not  required 
by  law  to  be  attested.  When  it  becomes  necessary  to  establish  the 
genuineness  of  a  writing,  the  testimony  of  the  writer  or  of  some 
person  who  saw  the  paper  or  signature  written  is  not,  as  a 
matter  of  law,  the  only  mode  of  proof.  Evidence  as  to  the  simi- 
larity of  handwriting  is  just  as  good  in  point  of  admissibility  as 
the  testimony  of  the  subscribing  witnesses  (13  W.  R.,  191,  Grish 
Chunder  Roy  v.  Bhugwan  Chunder  Roy).  Where  a  ryot  swears  that 
he  got  his  pattah  from  the  hands  of  the  person  who  professed 
to  sign  it,  this  was  held  under  the  Evidence  Act,  section  73,  as 
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"proving  to  the  satisfaction  of  the  Court"  that  the  signature  was 
that  of  the  lessor  (21  W.  R.,  6,  Tara  Prosad  Tangee  v.  Lukhee  Narain 
Paurai). 

The  quantity  and  boundaries  of  land  leased, — In  order  to  ascertain 
what  laud  is  actually  leased,  it  is  necessary  to  look  to  the  bound- 
aries mentioned  in  the  lease,  and  not  the  estimated  area  (15  W. 
R.,  394,  Kazee  Abdul  Manna  v.  Boroda  Cant  Banerjea;  20  W.  R., 
224,  Eshan  Chunder  Ghose  v.  Protap  Chunder  Roy).  Where  a 
pattah  purports  to  convey  so  many  bigahs  of  land  more  or  less  within 
certain  boundaries,  the  test  of  what  is  really  conveyed  is  not  the 
area  of  the  land,  but  its  boundaries  (14  W.  R.,  301,  Shib  Chunder 
Mahnea  v.  Brojonath  Adyath). 

The  rent  payable  in  kind. — If  the  rent  is  payable  in  kind,  the 
proportion  of  produce  to  be  delivered,  and  the  time  and  manner  of 
delivery,  must  be  specified  in  the  pattah.  In  a  suit  to  recover  the  value 
of  the  crop  which  the  ryot  ought  to  have  delivered  to  his  landlord,  the 
amount  of  damages  should  be  estimated  at  the  market  value  of  the  crop 
at  the  time,  when  it  was  the  duty  of  the  ryot  to  have  handed  it  over 
to  the  plaintiff  (11  W.  R.,  151,  Luchmau  Persad  v.  Hoolas  Mahtoon). 
A  landlord  who  refuses  to  accept  rent  in  kind  when  it  is  offered  to 
him,  on  the  ground  that  he  is  suing  for  a  money  rent,  cannot,  on  the 
dismissal  of  his  suit,  come  into  Court  again  and  sue  his  tenant  for  the 
value  of  what  he  refused  when  it  was  proffered  (23  W.  R.,  368, 
Mohuut  Naraiu  Geer  v.  Gour  Sarun  Dass). 

Tenant's  right  to  possession  and  liability  to  pay  rent.  —  A  land- 
lord cannot  claim  rent  under  a  kabuliat  where  the  lessee  has 
never  obtained  possession,  delivery  of  possession  being  ordinarily  a 
condition  necessary  for  the  maintenance  of  an  action  for  rent  (9  W.  R., 
582,  Hurish  Chunder  Coondoo  v.  Mohinee  Mohun  Mitter).  The  right 
of  a  landlord  to  receive  rent  depends  upon  his  securing  to  the  latter 
quiet  possession  and  giving  him  proper  and  lawful  means  of  realizing 
rents  from  the  tenants  (15  W.  R.,  230,  Kristo  Soondur  Sandel  v. 
Chunder  Nath  Roy).  The  landlord  is  not  entitled  to  rent  if  he 
keeps  the  tenant  out  of  possession  of  the  tenure  (2  Hay's  Rep., 
409,  Khaja  Abdool  Gunnee  v.  Kherode  Chunder  Roy).  A  lessor  who 
prevents  ryots  from  paying  rent  to  the  lessee  when  the  latter  comes 
to  take  possession,  is  liable  for  mesne  profits  even  though  he  may 
not  himself  collect  the  rents  (15  W.  R.,  196,  Bheekumbur  Singh  v. 
Raj  Chunder  Ghose).  Where  a  landlord  leases  any  portion  of 
land  without  any  further  stipulation  with  regard  to  the  title,  he 
does  thereby  impliedly  undertake  that  he  has  sufficient  title  to 
support  the  lease,  and  he  guarantees  the  tenant  quiet  possession  and 
enjoyment.  Where,  therefore,  a  tenant  is  evicted  under  the  paramount 
title  of  a  third  party  from  a  part  of  his  tenure,  he  is  entitled  to  abate- 
ment of  rent  (10  W.  R.,  120,  Brojonath  Pal  Chowdhry  v.  Heera 
Lai  Paul).  A  lessor,  when  he  gives  a  lease,  enters  into  an  implied 
contract  to  give  his  lessee  peaceable  possession  of  the  laud  which  is  the 
subject  of  the  lease  (12  W.  R.,  149,  Mumree  Dutt  Sing  v.  William 
Campbell;  11  W.  R.,  278,  Mumree  Dutt  Sing  v.  William  Campbell). 
The  fact  of  the  tenant  being  dispossessed  from  his  tenure  by  a  third 
party  does  not  absolve  him  from  the  liability  of  rent  against  the 
zemindar,  but  the  latter  cannot  sue  him  for  rent  if  he  himself  be  the 
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dispossessing  party  (2  Hay's  Rep.,  524,  Khaja  Abdool  Gunnee  v.  Poorno 
Chunder  Roy).  If  the  tenant  be  evicted  from  the  land  demised,  or  they 
be  recovered  by  a  title  paramount,  the  lessee  is  discharged  from  the 
payment  of  the  rent  from  the  date  of  his  eviction  :  and  if  the  eviction 
is  partial,  the  rent  is  proportionally  diminished  (12  W.  R.,  109, 
Gopanand  Jha  v.  Lalla  Govind  Pershad).  In  the  absence  of  any 
express  agreement  to  the  contrary,  a  landlord  is  under  the  implied 
obligation  to  indemnify  his  tenant  against  ouster,  or  disturbance  of 
possession  by  his  own  (the  landlord's)  act,  or  by  the  acts  of  those  who 
claim  under  him  or  have  a  right  paramount  to  his ;  but  not  against 
the  wrongful  acts  of  third  parties  (23  W.  R.,  121,  Donzelle  v.  Gridharee 
Singh).  In  a  suit  for  rent,  if  the  lessee  pleads  dispossession,  he  must 
show  that  his  lessor  had  no  title,  and  that  the  person  who  ousted  him 
had  a  title  (17  W.  R.,  386,  Ranglal  Singh  v.  Lalla  Rudro  Pershad). 
The  purchaser  of  an  ijara  who  has  been  formally  put  into  possession  is 
liable  to  the  zemindar  for  the  rents  of  the  ijara,  whether  he  collects  rents 
from  the  ryots  or  not  (5  W.  R.,  Act  X,  58,  Rajah  Indoo  Bhoosun  Deb 
Roy  v.  Chander  Koomar  Roy).  Where  a  lease  is  granted  jointly  to  two 
tenants,  both  are  jointly  liable  for  the  rent  due  under  the  lease,  and 
one  of  them  cannot  divide  their  joint  liability  (7  W.  R.,  272,  Jogodeshur 
Deb  Roy  v.  Kishen  Bundhoo  Roy).  The  appointment  of  a  sazawal  by 
the  landlord  absolves  the  lessee  from  liability  for  rent  subsequent  to 
such  appointment  and  during  the  continuance  of  it  (6  W.  R.,  Act  X,  23, 
Jhoomuck  Chowdhry  v.  G.  Anderson).  The  fact  of  there  being  an. 
arrear  of  rent  due  cannot  affect  the  ryot's  right  to  receive  a  pattah. 
If  the  rent  be  not  paid,  and  the  landlord  obtain  a  decree  for  the  arrears 
and  ejectment,  and  the  arrears  be  not  paid  within  15  days  after  the 
decree,  execution  will  not  be  stayed,  and  the  pattah  granted  under  a 
decree  will  not  prevent  ejectment  (2  Hay's  Rep.,  104,  Sreeram  Roy  v. 
Raghoo  Roy). 

Estoppel  of  tenant. — No  tenant  of  immoveable  property  or  person 
claiming  through  such  tenant  shall,  during  the  continuance  of  the 
tenancy,  be  permitted  to  deny  that  the  landlord  of  such  tenant  had, 
at  the  beginning  of  the  tenancy,  a  title  to  such  immoveable  property 
(the  Evidence  Act,  No.  I  of  1872,  section  116).  This  rule  is  also 
applicable  to  the  case  where  the  letting  was  by  an  agent,  and  the 
landlord  unnamed,  and  also  to  those  who  come  in  under  the  permission  of 
the  owner,  as  in  the  case  of  a  lodger,  a  servant,  or  any  other  licensee. 
(See  section  116,  Act  I  of  1872.)  The  tenant  may,  however,  dis- 
pute the  validity  of  the  title  antecedent  to  his  own  possession,  so  as 
to  avoid  an  intermediate  assurance ;  a  tenant  coming  in  under  a 
mortgagor  in  possession  is  allowed  on  notice  of  the  mortgage  from 
the  mortgagee  to  dispute  his  immediate  landlord's  (i.e.  mortgagor's)  title. 
Although  a  tenant  cannot  deny  his  landlord's  title,  he  may  contend 
that  the  kabooleut  is  merely  a  benamee  transaction,  the  real  ownership 
lying  with  a  different  person  from  him  whose  name  is  mentioned  in 
the  kabooleut  (16  W.  R.,  186,  Donzelle  v.  Kedar  Nath  Chuckerbutty). 
Again,  where  a  tenant  takes  land  from  one  person  and  afterwards 
pays  rent  to  another,  believing  that  other  to  be  the  representative  of 
the  person  from  whom  he  took  the  land,  he  is  not  estopped  from  prov- 
ing that  the  person  to  whom  he  so  paid  rent  was  not  the  legal  repre- 
sentative. Thus,  if  a  widow  after  her  husband's  death  has  received  her 
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husband's  proportion  of  rents,  the  tenant  is  not  estopped  from  proving 
that  the  husband  had  left  a  will,  and  that  the  widow  had  no  title.  The 
admission  of  a  man's  representative  character  by  payment  of  rent 
to  him  is  not  conclusive,  but  primd  facie  evidence,  which  is  like  all 
primd  facie  evidence,  liable  to  be  rebutted  (6  W.  R.,  Act  X,  71,  F.  B., 
Beny  Madhub  Ghose  v.  Thakoor  Dass  Mundul ;  7  W.  R.,  25,  Gouree 
Dass  Byragee  v.  Juggur  Nath  Roy  Chowdhry).  As  long  as  the 
relationship  which  arises  out  of  a  lease  subsists,  the  lessee  is  bound 
to  pay  to  the  lessor  the  rents  reserved  therein.  A  tenant  deny- 
ing a  landlord's  claim  to  rent  on  the  allegation  that  the  relation- 
ship has  terminated  is  bound  to  prove  his  allegation  (21  W.  R.,  5, 
Mohun  Matoon  v.  Meer  Surnsool  Herda).  As  a  general  rule,  when  a 
person  takes  land  from  another  and  pays  rent  to  him,  he  cannot  deny 
the  title  of  his  landlord  ;  but  he  is  not  precluded  or  estopped  from 
proving,  when  sued  for  rent,  that  that  title  has  expired.  He  is  not 
warranted,  however,  in  refusing  to  pay  rent  simply  on  the  apprehension 
that  he  may  be  called  on  to  pay  the  rent  by  a  party  who  is  said  to 
have  obtained  a  decree  against  the  landlord  for  the  lands.  Even  if  a 
decree  has  been  passed  against  the  person  from  whom  the  landlord 
derives  his  title,  he  is  entitled  to  recover  his  rent  until  the  decree  is 
put  in  force  (14  W.  R.,  85,  Burn  &  Co.  v.  Rusho  Moyee  Dossee). 

III.     Ryots  who,  in  any  province   to  which  this   Act  Actxof  1869, 

may  apply,  hold  land  at  fixed  rates  s'3' 

Ryots  holding    land  J        ,          1  •    i        i     11  i  i 

at  fixed  rates  to  re-     or  rent,   which   shall  not  nave   been 
ceive  pattahs  at  those     changed  from  the  time  of  the  Perma- 
nent Settlement  of  such  Province  are 
entitled  to  receive  pattahs  at  those  rates. 

Notes. 

The  law  now  proceeds  to  define  the  different  classes  of  ryots. 

Fixed  rates. — By  the  phrase  "  fixed  rates"  is  meant  not  merely  fixed 
and  definite  sums  payable  as  rent,  but  also  rates  regulated  by  certain  fixed 
principles — such,  for  instance,  as  a  certain  proportion  of  the  gross  or  of 
the  net  produce  of  every  bigah,  or  such  a  sum  of  money  as  would  be  equal 
to  such  a  portion  of  the  produce,  or  such  a  sum  as  would  give  to  the 
ryot  any  fixed  rate  of  profit  after  payment  of  all  expenses  of  cultivation. 
"Id  certum  est  quod  certum  reddi  potest"  is  the  maxim  of  law 
(3  W.  R.,  Act  X,  29,  Thakooranee  Dassee,  per  Peacock,  C.J.,  p.  108). 
The  rent  reserved  to  the  zemindar  need  not  be  a  money  rent ;  it  may 
be  a  portion  of  the  crops  in  specie,  or  apparently  anything  else  having 
a  money  value.  In  Coke  upon  Littleton,  142a,  of  Rent  service  it  is 
said : — "  The  rent  may  as  well  be  in  delivery  of  hens,  capons,  roses, 
spurs,  bows,  &c.,  or  any  other  profit  that  lies  in  render,  office, 
attendance,  and  such  like,  as  in  the  payment  of  money"  (2  W.  R., 
15,  F.  B.,  Peezeerooddin  v.  Modhusoodun  Pal  Chowdhry).  The 
contract  to  pay  half  in  kind  does  not  involve  a  varying  rate.  It 
is  a  fixed  rate  of  half  what  may  be  produced  in  kind  (4  W.  R., 
Act  X,  23,  Yacoob  Hossein  v.  Shaik  Chowdhry  Wahid  Ali,per  Bayley,  J., 
contra  per  Trevor  and  E.  Jackson,  JJ.)  The  rule  laid  down  by  the 
majority  of  the  Judges  in  this  case — that  payment  for  a  number  of 
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years  at  one  uniform  bhaolee  rate  would  not  be  a  payment  at  an 
unchanged  rate,  such  as  would  protect  a  ryot  under  the  provisions  of 
this  section  —  was  followed  by  the  Judges  in  another  case 
(Thakoor  Persad  v.  Nowab  Syud  Mahomed  Baker),  reported  at  p.  170 
of  the  8th  Vol.  of  the  Weekly  Reporter.  But  in  a  later  case,  Mr. 
Justice  L.  S.  Jackson  dissented  from  the  above  rule,  and  observed  that 
"if  this  ruling  is  correct,  the  Legislature  must  have  intended  that  ryots 
who  have  held  land  upon  one  principle,  that  is  to  say,  upon  one  fixed 
rate  of  division  of  the  produce  of  their  land  with  the  landlord,  from 
the  time  of  the  Permanent  Settlement,  would  be  entitled  to  no  protec- 
tion whatever,  but  would  after  these  eighty  or  ninety  years  be  subject 
to  a  suit  for  enhancement  or  for  commutation  of  their  rent  at  such 
money  rates  as  the  landlord  might  be  enabled  to  prove.  I  cannot 
believe  that  the  Legislature  could  have  intended  any  such  injustice  to 
ryots  in  those  parts  of  the  country  where  the  bhaolee  system  is 
prevalent,  as  it  is  in  many  parts  of  Behar.  In  these  parts  of  the 
country,  there  being  no  such  thing  as  a  rate  of  rent  in  money,  ryots 
holding  from  the  time  of  the  Permanent  Settlement  would  have  no 
protection  whatever  unless  the  Legislature  meant  to  include  under 
the  words  'rate  of  rent'  the  mode  or  principle  of  bhaolee  payment." 
An  arrangement  by  which  a  certain  rent  in  cash  is  to  be  paid  in 
lieu  of  rent  in  kind,  does  not  show  a  variation  in  the  rate  of  rent 
(12  W.  E.,  14,  Meterjeet  Sing  v.  Toondun  Sing).  The  words 
"poora  dustoor"  or  "full  customary  rates"  occurring  in  a  lease 
does  not  show  that  the  rates  are  to  be  considered  to  be  permanently 
settled  (11  W.  R.,  31,  Bharut  Chunder  Aich  v.  Gour  Mouee  Dossee ; 

11  W.  R.,  164,  Kasee  Muddee  Khoondkar  v.  Naddee  Ali  Turufdar). 
Permanent  Settlement. — The  words   "  Permanent  Settlement"  refer  to 

the  Permanent  Settlement  of  Bengal,  Behar,  and  Orissa,  which  was 
declared  permanent  from  the  22ud  March  1793,  and  not  to  Permanent 
Settlements  subsequently  made  (3  W.  R.,  Act  X,  20,  Sheoburn  Lall  v. 
Ram  Pertab  Singh  ;  Gap.  No.  W.  R.,  Act  X,  61,  Baboo  Dhunput 
Singh  v.  Gooman  Singh).  It  is  not  necessary  in  a  suit  coming  under 
this  Act  to  prove  that  the  land  to  which  the  suit  relates  has  been  the 
subject  of  a  Permanent  Settlement.  In  order  to  claim  the  benefit  of 
the  presumption  of  section  4,  a  ryot  need  not  prove  that  his  land  has 
been  the  subject  of  a  Permanent  Settlement  (16  W.  R.,  289,  Sudanuud 
My  tee  v.  Nowruttun  Mytee). 

Auction-purchaser  precluded  from  enhancing  protected  ryots. — The  fact 
of  a  zemindar  being  an  auction-purchaser  at  a  sale  for  arrears  of  revenue 
does  not  deprive  the  ryot  of  his  right  under  section  4  (5  W.  R.,  Act  X, 
1 6,  Saduck  Sircar  v.  Mohamaya  Debia).  Ryots  holding  land  at  fixed  rates 
of  rent  which  have  not  been  changed  from  the  time  of  the  Permanent 
Settlement  are  not  liable  to  have  their  rents  enhanced,  even  at  the 
suit  of  a  purchaser  at  a  sale  for  arrears  of  revenue  under  Act  I  of  1845 
(7  W.  R.,  176,  F.  B.,  Hurryhur  Mookerjea  v.  Puddolochun  Dey). 

Act  x  of  1859,      IV,     Whenever,  in  any  suit  under  tins  Act,  it  shall  be 

s    4-  ** 

Presumption  if  rent  Proved  that  the  rent  at  which  land  is 
of  land  be  not  changed  held  by  a  ryot  in  any  such  Province 
lor  20  years.  bas  uo^  been  changed  for  a  period  of 
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twenty  years  before  the  commencement  of  the  suit,  it 
shall  be  presumed  that  the  land  has  been  held  at  that 
rent  from  the  time  of  the  Permanent  Settlement,  unless 
the  contrary  be  shown,  or  unless  it  be  proved  that  such 
rent  was  fixed  at  some  later  period. 

Notes. 

Rent  has  not  been  changed. — An  arrangement  by  which  a  certain 
rent  in  cash  is  to  be  paid  in  lieu  of  rent  in  kind  does  not  show 
a  variation  in  the  rate  of  rent,  but  is  tantamount  to  saying  that 
the  money  rate  represents  and  is  equivalent  to  what  was  paid 
before  in  another  way  (12  W.  R.,  14,  Miterjeet  Singh  v.  Toon- 
dun  Singh).  Payment  of  rent  in  kind  does  not  imply  a  varying 
rate,  if  the  proportion  of  the  produce  due  to  the  zemindar  remains 
unchanged  (vide  note  to  the  preceding  section).  The  change  of 
sicca  rupees  into  Company's  rupees  is  no  proof  of  any  real  change  in 
the  rate  of  rent  (1  W.  R.,  248,  Kalee  Churn  Dutt  v.  Shosee  Dossee  ; 
6  W.  R.,  Act  X,  51,  Tara  Soonduree  Burmonya  v.  Sibeshur  Chatterjea ; 
2  W.  R.,  Act  X,  60,  Kattyani  Debia  v.  Soonduree  Debia;  21  W.  R..  420, 
Watson  and  Co.  v.  Nund  Loll  Sircar).  (A  sicca  rupee  exceeds  a  Com- 
pany's rupee  by  1  anna  5  cowrees  and  1  kranti).  Change  in  the  rent 
of  a  fractional  part  of  an  undivided  tenure  vitiates  the  whole  tenure 
(2  Hay's  Rep.,  514,  Gopal  Lai  Tagore  v.  Mahomed  Muddin  Mirdha). 
A  variation  in  the  rate  of  rent  which  does  not  affect  the  integrity  of  the 
jumma  does  not  rebut  the  presumption  of  a  holding  at  a  fixed  rent 
from  the  Permanent  Settlement  (3  W.  R.,  Act  X,  132,  Gopal  Chunder 
Bose  v.  Mothoor  Mohun  Banerjea).  Where  an  abatement  of  rent  is 
allowed  in  a  lump  sum  upon  a  lump  jumma  on  account  of  lauds 
rendered  unculturable  by  the  overflow  of  a  river,  the  abatement  is  not 
such  a  variation  of  the  rate  of  rent  as  to  debar  the  ryot  from  the  benefit 
of  the  presumption  under  this  section  (21  W.  R.,  401,  Radha  Gobindo 
Roy  v.  Kiamutulla  Talookdar).  Exparte  summary  decrees  are  not 
satisfactory  proof  that  a  variation  has  taken  place  in  the  amount  of 
the  rent  paid  (2  W.  R.,  326,  Kalee  Kant  Roy  v.  Bibee  Ashrufoonissa). 
An  abatement  of  rent  by  order  of  a  Civil  Court  in  consequence  of 
diluvion  does  not  prove  alteration  of  the  rate  of  rent,  or  affect  a  ryot's 
claim  to  the  benefit  of  the  presumption  arising  under  this  section 
(10W.  R.,  246,  Mussamut  Reazoonissa  v.  Tookun  Jha).  The  variation 
of  a  few  rupees  between  a  ryot's  admitted  jumma  and  the  jumma  of 
his  dowl  is  not  such  variation  as  to  destroy  the  right  of  a  fixed  jumma 
(1  W.  R.,  230,  Baboo  Huronath  Roy  v.  Ameer  Biswas).  The  difference 
between  Rs.  11-13  and  Rs.  13-4  was,  however,  held  sufficient  to  destroy 
the  presumption  of  a  uniform  payment  of  rent  (7  W.  R.,  44,  Bissessur 
Chuckrobutty  v.  Wooma  Churn  Roy).  A  nominal  reduction,  or  a 
trifling  difference  in  the  jumma,  is  not  a  variation  that  deprives  the 
ryot  of  the  benefit  of  the  presumption  under  this  section  (2  W.  R., 
Act  X,  74,  Ramrutton  Sircar  v.  Chunder  Mookhee  Debia ;  7  W.  R.,  284, 
Elahee  Buksh  Chowdhry  v.  Roopun  Telee).  The  difference  of  1  rupee 
in  a  jumma  of  60  rupees  was  held  to  be  not  sufficient  to  destroy  the 
presumption  (4  W.  R.,  Act  X,  33,  Anondo  Lol  Chowdhry  v.  Hills). 
A  variation  of  one  anna  does  not  destroy  the  uniformity  required  by 
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this  section  (7  W.  R.,  282,  Munsoor  Ali  v.  Bunnoo  Singh).  The  purchaser 
of  several  holdings  of  cultivating  ryots  cannot,  by  uniting  them  and 
paying  one  rent  for  the  whole,  change  their  character  without  the 
consent  of  the  landlord  (21  W.  R.,  267,  Moula  Buksh  v.  Jodoo  Nath 
Sadookhan). 

Effect  of  consolidation  and  division. — The  consolidation  of  several 
holdings  into  one,  or  the  omission  of  fractions  by  the  Settlement  Officer, 
cannot  deprive  a  ryot  of  the  benefit  of  the  presumption  under  this 
section  (Gap  No.  W.  R.,  Act  X,  126,  Sukhi  Moni  Haldar  v.  Gunga  Gobind 
Mundul;  5  W.  R.,  ActX,  52,  Kazee  KhodaNewaz  v.  Nobo  Kishen  Roy). 
The  same  princ iple  equally  applies  to  jummas  which  have  been  derived  in 
part  or  in  whole  with  the  consent  of  the  landlord,  and  which  are  subse- 
quently consolidated  into  one  jumma.  The  presumptions  of  this  section 
are  not  restricted  to  holdings,  but  refer  simply  to  the  fact  that  land  has 
been  held  by  a  ryot  at  a  rent  which  has  not  been  changed  for  a  period 
of  20  years  before  the  commencement  of  the  suit  (10  W.  R.,  118,  Raj- 
kishoreMookerjee  v.  Hureehur  Mookerjee;  id.,  429,  Kashinath  Lushkur  v. 
Bamasoouduree  Debia).  Again,  a  zemindar  by  consenting  to  a  sub- 
division of,  addition  to,  or  subtraction  from,  the  total  holding  of  a  ryot, 
does  not  destroy  the  continuity  of  the  tenure  in  respect  of  the  rate  of 
rent  and  the  rent  paid  for  each  beegah  of  land  (3  W.  R.,.Act  X,  135, 
Hills  v.  Huro  Lai  Sein).  Nor  does  the  mere  division  of  a  ryot's 
holding  among  his  heirs  (each  one  paying  his  share  of  the  old  rent  sepa- 
rately )  destroy  the  continuity  of  the  old  holding.  The  default  of  one 
shareholder  will  vitiate  the  tenure  of  all,  and  give  the  landlord  a  right 
to  enhancement  (1  W.  R.,  10,  Hills  v.  Beshruth  Meer).  The  sale  of  a 
portion  of  a  tenure  involving  a  distribution  of  the  rent  over  two  parts 
does  not  amount  to  a  change  of  rent  within  the  meaning  of  this  section 
(20  W.  R.,  419,  Soodamookhee  Dossee  v.  Ramgutty  Kurmokar).  A  dimi- 
nution in  the  jumma,  caused  by  the  alienation  of  a  portion  of  his  jote,  does 
not  deprive  the  ryot  of  the  benefit  of  the  presumption  under  this  section 
(2  W.  R.,  Act  X,  17,  Kanaram  Mullik  v.  Ramcoomar  Mookerjee).  Addi- 
tional rent  for  additional  land,  and  the  addition  of  a  small  illegal  cess,, 
are  not  such  variations  of  the  proper  rent  as  deprive  the  tenant  of  the 
presumption  arising  from  20  years'  payment  of  uniform  rent  (2  W.  R., 
Act  X,  93,  Sumurooddin  Lushkur  v.  Huronath  Roy ;  20  W.  R.,  270, 
Dwarkanath  Singh  v.  Nobocoomar  Bose).  A  temporary  arrangement 
among  joint  owners,  by  which  one  of  their  number  is  allowed  to  hold  a 
portion  of  the  joint  property  on  payment  of  a  certain  sum  of  money, 
does  not  convert  the  occupier  into  a  ryot  holding  at  a  fixed  rent,  or 
entitle  him  to  the  presumption  under  this  section  (2  W.  R.,  Act  X,  92, 
Roghoobuns  Tewaree  v.  Bishen  Nath  Dobey). 

.Effect  of  previous  decree. — The  bringing  of  a  suit  by  a  landlord 
to  recover  arrears  of  rent  at  enhanced  rates  cannot  annul  the  former 
decree  of  a  competent  Court  declaring  the  ryot's  holding  to  be  liable 
to  enhancement,  by  entitling  the  ryot  (on  proof  of  payment  of 
uniform  rent  for  20  years)  to  claim  the  benefit  of  the  presumption 
under  this  section  (2  W.  R.,  Act  X,  69,  Rakhal  Dass  Bose  v.  Sheik 
Golam  Surwur).  In  a  very  recent  case  (19  W.  R.,  175,  Nuffer 
Chunder  Pal  Chowdry  v.  Poulson)  their  Lordships  of  the  Privy  Council 
approved  and  followed  the  above  rule,  which  was  laid  down  by  the  Cal- 
cutta High  Court  in  the  case  of  Rakhal  Dass  Bose.  (  Vide  also  1 1  W. 
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R.,  496,  Wooday  Narain  Sein  v.  Tarineechurn  Roy.)  Where  a  tenant 
claims  a  mokurraree  tenure,  not  under  Act  X  of  1859,  but  under  a 
judicial  decree  of  1792,  if  his  title  be  established,  the  mere  fact  of  his 
having  been  at  some  time  forced  by  duress  or  by  a  decree  of  a  Revenue 
Court  to  pay  a  rent  larger  than  that  due  will  not  suffice  to  render  him 
liable  to  enhancement  for  ever  (5  W.  R.,  Act  X,  32,  Goluck  Chunder 
Roy  v.  Sandes). 

In  order  to  obtain  the  benefit  of  this  section,  it  is  not  necessary  for 
the  ryot  to  show  how  he  obtained  possession  of  the  tenure.  A  plea  of 
20  years'  uniform  payment  is  sufficient  (6  W.  R.,  Act  X,  51,  Tarasoon- 
duree  Burmonea  v.  Shibeshur  Chatterjee). 

for  a  period  of  20  years  before  the  commencement  of  the  suit. — A  ryot 
is  bound  to  give  strict  proof  of  a  uniform  payment  of  rent  for  20  years 
immediately  preceding  the  commencement  of  the  suit  (1  W.  R.,  45, 
Rajnarain  Roy  Choudhry  v.  Atkins;  5  W.  R.,  Act  X,  12,  Mussamut 
Mahmooda  Beebee  v.  Hareedhan  Khuleefa).  The  meaning  of  this 
section  is  that  where,  at  the  time  of  the  commencement  of  the  suit, 
land  is  held  by  a  ryot,  and  has  been  held  by  him,  or  by  some  person 
through  whom  he  claims,  at  the  same  rent  for  a  period  of  20  years 
next  before  the  commencement  of  the  suit,  the  presumption  specified 
in  the  section  shall  be  made.  In  other  words,  there  must  have  been  a 
holding  for  20  years  next  before  the  commencement  of  the  suit  at  a 
rent  which  has  not  been  changed  during  that  period  (1  Hay's  Rep.,  242, 
Luteefoonissa  Beebee  v.  Baboo  Poolin  Behary  Sein).  But  the  proof  of 
uniform  payment  of  rent  up  to  the  date  of  suit  is  not  absolutely  neces- 
sary to  entitle  a  ryot  to  the  benefit  of  the  presumption  in  a  case 
where  the  landlord  refuses  to  take  rent  for  a  few  years  before  suit 
(2  W.  R.,  Act  X,  59,  Gyaram  Dutt  v.  Gooroochurn  Chatterjee). 
In  cases  of  saleable  tenures,  the  period  of  possession  by  the  ryot's 
vendor  is  included  in  the  20  years  mentioned  in  this  section  (5  W.  R., 
Act  X,  53,  Kaza  Nawaz  v.  Nubokeshor  Roy). 

How  far  is  it  necessary  to  prove  uniform  payment  ? — On  proof  of 
payment  of  a  uniform  rent  for  20  years,  the  presumption  imperatively 
arises,  unless  the  contrary  be  shown,  that  the  rent  has  been  unchanged 
from  the  time  of  the  Permanent  Settlement  (7  W.  R.,  242,  Rakhaldass 
Tewaree  v.  Kinooram  Haldar).  A  ryot  is  bound  to  give  strict  proof 
of  uniform  payment  of  rent  for  20  years.  That  is  a  matter  which 
should  not  be  decided  in  his  favor  on  mere  inference  (7  W.  R.,  407, 
Sham  Lai  Ghose  v.  Boistab  Charan  Muzoomdar).  Dakhilas  for  20 
consecutive  years  need  not  be  produced  to  give  the  benefit  of  the  pre- 
sumption of  uniform  payment  from  the  Permanent  Settlement  (3  W.  R., 
Act  X,  148,  Gobindo  Kurmokur  v.  Kumod  Nath  Bhuttacharjee). 
Uniform  payment  of  rent  for  20  years  may  be  presumed  without  proof 
of  such  payment  for  every  separate  year,  and  such  uniform  payment 
may  be  proved  by  evidence  very  much  short  of  the  production  of  the 
receipts  for  each  and  every  year  during  such  period  (7  W.  R.,  417, 
Komul  Lochun  Roy  v.  Zumeeroodin  Sirdar ;  2  W.  R.,  Act  X,  60, 
Kattyani  Debea  v.  Soonderee  Debea;  3  W.  R.,  Act  X,  122,  Huronath 
Roy  v.  Chittramonee  Dassee).  The  break  of  one  year  in  20  is  not 
sufficient  to  set  aside  the  presumption  that  the  receipts  for  19  years 
prove  the  payment  of  a  uniform  rent  from  the  Permanent  Settlement 
(3  W.  R.,  Act  X,  123,  Tariuee  Kant  Lahoree  v,  Kalee  Mohun  Surmah). 
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Uniform  rent  for  the  20  years  preceding  the  suit  ought  not,  however,  to 
be  presumed  upon  evidence  which  only  touches  a  portion  of  that 
period ;  but  on  the  other  hand  it  is  not  necessary  to  have  evidence 
bearing  directly  on  every  one  of  the  20  years.  It  is  sufficient  if  the 
whole  time  is  included  within  limits  upon  which  the  evidence  bears, 
provided  the  evidence  leads  to  the  belief  of  uniform  rent  (8  W.  R., 
284,  Foschola  v.  Huro  Chunder  Bose ;  22  W.  R.,  487,  Hash  Behary 
Ghose  v.  Ram  Coomar  Ghose).  If  the  evidence  in  a  case  shows  that, 
during  the  period  for  which  receipts  are  not  produced,  the  ryot  was  paying 
at  a  different  rate  of  rent,  that  evidence  must  be  considered  with  the 
receipts  that  are  produced  (6  W.  R.,  Act  X,  42,  Gobind  Chunder 
Bhoomik  v.  Rammonee  Dassee).  It  is  not  uniformity  in  the  amount 
actually  paid  that  is  required  to  raise  the  presumption,  but  only  uni- 
formity in  the  rate  agreed  upon,  either  expressly  or  itnpliedly,  between 
the  parties  to  be  paid  (6  W.  R.,  Act  X,  35,  Moran  &  Co.  v.  Auundo 
Chunder  Mozoomdar).  The  amount  of  rent  paid  is  not  conclusive 
evidence  of  the  amount  of  rent  at  which  land  is  held,  but  may  be 
rebutted  by  showing  that  the  rent  is  greater  or  less  (6  W.  R.,  Act  X, 
83,  Anundamoyee  Dassee  v.  Ranee  Surnomoyee).  To  entitle  a  tenant 
to  protection  from  enhancement  it  is  necessary  for  him  to  prove,  not 
that  a  uniform  rate  of  rent  has  been  collected,  but  that  the  rate  of  rent 
has  not  been  varied  at  any  time  within  20  years  prior  to  the  institution 
of  the  suit  (19  W.  R.,  100,  Sham  Churn  Koondoo  v.  Dwarka  Nath 
Kubeeraj  ;  11  W.  R.,  432,  Ahmed  Ali  v.  Golam  GufFoor).  A  ryot  is  not 
bound  to  file  dakhilas  in  order  to  establish  the  presumption  under  this 
section,  if  he  can  establish  it  by  other  good  independent  evidence 
( 21  W.  R.,  403,  Radha  Gobindo  Roy  v.  Shamasoondaree  Debea  ;  7  W.  R., 
417,  Komul  Lochun  Roy  v.  Zumeerooddeen  Sirdar  and  another).  In 
suits  for  enhancement  it  would  not  generally  be  sufficient  for  the  ryot 
to  swear  that  he  has  paid  rent  at  a  uniform  rate  for  more  than  20  years ; 
he  should  prove  such  payments  by  dakhilas  or  other  good  independent 
evidence  (5  W.  R.,  Act  X,  89,  Hurro  Chuuder  Mookerjea  v.  Mohesh 
Chunder  Dhopa ;  10  W.  R.,  364,  Raj  Doollub  Gomasta  v.  Mohessur  Dutt). 
That  the  land  has  been  held  from  the  time  of  the  Permanent  Settlement. — 
Proof  of  uniform  payment  of  rent  for  20  years  by  a  ryot  pleading 
possession  from  the  Decennial  Settlement  will,  unless  rebutted  by  the 
landlord,  entitle  him  to  the  presumption  under  this  section.  But  proof 
of  uniform  payment  by  a  ryot's  pleading  possession  for  50  or  60  years 
will  entitle  him  to  no  such  presumption  ( Gap  No.  W.  R.,  Act  X,  86, 
Ramnaraiu  Singh  v.  Hurouath  Roy).  If  a  ryot  pleads  that  he  has  held 
at  the  same  rent  on  a  pattah  subsequent  to  the  date  of  the  Permanent 
Settlement,  though  upwards  of  20  years,  the  defence  annuls  the  pre- 
sumption to  which  he  might  be  entitled  (1  Hay's  Rep.,  232,  Chota 
Joora  Mundul  v.  Watson  &  Co. ;  1  W.  R.,  5,  Hurry  Kishen  Roy  v.  Shaik 
Baboo  ;  2  W.  R.,  Act  X,  30,  Luchmi  Pershad  v.  Ram  Golam  Singh  ;  Gap 
No.  W.  R.,  Act  X,  36,  Ram  Kishen  Sircar  v.  Meeah  Deler  Ali).  The 
production  of  a  pattah  of  a  date  subsequent  to  the  Permanent  Settle- 
ment, if  not  inconsistent  with  the  inference  that  it  is  a  continuance  of 
a  former  state  of  things,  will  not  deprive  the  ryot  of  the  benefit  of  the 
presumption  under  this  section,  if  he  can  prove  a  uniform  payment 
for  20  years  previous  to  the  commencement  of  the  suit  (4  W.  R., 
Act  X,  36,  Kishen  Mohun  Ghose  v.  Eshau Chunder  Hitter;  23  W.  R.,  58, 
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Pearee  Mohun  Mookerjee  v.  Koylas  Chunder  Byragee  ;  19  W.  R.,  35  P.  C.. 
Ram  Chunder  Dutt  v.  Jogesh  Chunder  Dutt).  The  mere  existence  of 
a  pattah  and  an  amuluamah  of  a  date  subsequent  to  the  Permanent 
Settlement  is  not  conclusive  evidence  that  the  rate  was  then  changed  or 
was  first  fixed  ( 6  W.  R.,  Act  X,  46,  Luchman  Narain  Saha  v.  Koodil 
Kant  Roy).  But  where  a  ryot  cannot  show  that  his  pattah  is  only 
confirmatory  of  a  previous  holding,  his  possession  dates  from  the  date 
of  the  pattah,  and  he  will  not  be  entitled  to  the  benefit  of  the  pre- 
sumption (8  W.  R.,  129,  Shein  Jainooddeen  v.  Poorno  Chunder  Roy  ; 
10  W.  R.,  107,  Watson  &  Co.  v.  Anjunua  Dossee).  A  person  by  taking 
a  perpetual  pattah  after  the  Permanent  Settlement  at  the  same  rate  as 
paid  by  the  former  holders,  must  be  considered  to  have  acquired  a  new 
tenure,  and  is  not  protected  from  enhancement  on  the  ground  that  the 
former  holders  held  at  the  present  rate  from  before  the  Permanent  Settle- 
ment (2  W.  R.,  Act  X,  47,  Ram  Chunder  Dutt  v.  Romesh  Chunder  Dutt). 
It  is  only  when  a  ryot  claims  to  hold  from  the  Permanent  Settlement 
that  the  presumption  arising  from  20  years'  payment  of  uniform  rent 
can  avail  him  (2  W.  R.,  Act  X,  68,  Sheik  Ekram  v.  Bebee  Buhooran). 
A  plea  of  holding  at  the  same  rent  for  40  or  50  years  is  not  sufficient 
to  raise  the  presumption  (4  W.  R.,  Act  X,  15,  Ghore  Singh  v.  Ottur 
Singh),  and  the  admission  by  a  ryot  that  his  tenure  was  acquired 
by  his  father  30  or  35  years  ago,  rebuts  it  (6  W.  R.,  Act  X,  27, 
Mugne  Moyee  Debea  v.  Hurro  Chunder  Rewat).  A  landlord's  admis- 
sion that  the  ryot  has  held  a  tenure  for  30  or  32  years  at  the  same 
rent  does  not  amount  to  an  admission  that  the  land  has  beeu 
held  at  that  rate  of  rent  from  the  Permanent  Settlement,  but  on 
the  contrary  it  states  that  the  tenure  commenced  at  a  much  later 
period  (10  W.  R.,  427,  Pearee  Mohun  Dutt  v.  Radha  Madhub  Mookerjee). 
A  plea  of  holding  from  '  olden  date,'  or  that  the  tenui'e  was  the  grand- 
father's, or  inherited  by  the  successors  and  of  long  standing,  is  not 
inconsistent  with  a  holding  from  the  time  of  the  Permanent  Settlement  so 
as  to  deprive  the  ryot  of  the  benefit  of  the  presumption  under  this 
section  (2  W.  R.,  Act  X,  39,  Munmohun  Ghose  v.  Husrut  Sirdar). 
This  section  does  not  require  the  ryot  to  plead  uniformity  of  payment 
from  the  time  of  the  Permanent  Settlement,  but  provides  that  if,  on  the 
trial  of  a  suit,  it  appears  that  the  rent  has  not  been  changed  for  20 
years,  it  shall  be  presumed  that  the  land  has  been  held  at  that  rate 
from  the  time  of  the  Permanent  Settlement  (Gap  No.  W.  R.,  Act  X, 
100,  Bhayrab  Nath  Saudyal  v.  Mutty  Mundul ;  8  W.  R.,  6,  Muneekur- 
nika  Chowdhrain  v.  Anuudo  Moyee  Chowdhrain).  The  plea  that  the 
rent  has  remained  unchanged  for  more  than  20  years  is  sufficient  to 
bring  the  case  within  the  meaning  of  this  section  (13  W.  R.,  216, 
Hurruk  Sing  v.  Toolshirain  Sahoo).  Such  terms  as  '  for  a  long  time,' 
'  for  more  than  40  or  70  years,'  '  for  a  long  series  of  years,'  '  from  gene- 
ration after  generation,'  &c.,  entitle  the  ryot  to  the  presumption  of 
holding  from  the  Permanent  Settlement  at  a  fixed  rent  on  proof  of  20 
years'  payment  at  a  uniform  rate.  It  is  not  necessary  that  he  should 
expressly  state  that  the  tenure  has  been  held  at  a  uniform  rent  from 
the  time  of  the  Permanent  Settlement  (2  W.  R.,  Act  X,  74,  Ramrutton 
Sircar  v.  Chunder  Mookhee  Debia ;  3  W.  R.,  Act  X,  133,  Jogomohuu 
Dass  v.  Purno  Chunder  Roy;  id.,  162,  Hem  Chunder  Chatterjee  ;  id., 
170,  Rajcoomar  Roy  v.  Mussamut  Assa  Beebee;  4  W.  R.,  Act  X,  25, 
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Nyamootoollah  v.  Gobindo  Chunder  Dutt ;  id.,  43,  Dhun  Sing  Roy  v. 
Chunder  Kant  Mookerjee ;  5  W.  R.,  Act  X,  53,  Kazee  Khoda  Newaz 
v.  Nobokishore  Roy ;  id.,  86,  Gooroodass  Mundul  v.  Shaik  Durbaree ; 
6  W.  R.,  Act  X,  37,  Sham  Lai  Ghose  v.  Muddim  Gopal  Ghose  ;  7  W. 
R.,  472,  Poolin  Behary  Seiu  v.  Nemaye  Chaud  ;  id.,  242,  Rakhal  Dass 
Tewaree  v.  Kinooram  Haldar ;  8  W.  R.,  487,  Soodistee  Lai  Chowdhry 
v.  Muttee  Lai  Chowdhry;  11  W.  R.,  84,  Hurruk  Sing  v.  Toolsheeram 
Sahoo ;  19  W.  R.,  393,  Raja  Nilmonee  Sing  Deo  v.  Ananto  Ram).  But 
where  a  tenant  fixes  some  particular  date  as  the  one  from  which  his 
tenancy  commenced,  no  matter  how  remote  that  date  might  be,  if  sub- 
sequent to  the  Permanent  Settlement,  he  is  no  longer  entitled  to  claim 
the  benefit  of  the  presumption  under  this  section  (12  W.  R.,  14, 
Miterjeet  Sing  v.  Toondun  Sing ;  15  W.  R.,  193,  Kuuda  Misser  v, 
Gunesh  Singh  and  others).  A  ryot  is  not  precluded  from  the  benefit 
of  the  presumption  under  this  section,  merely  by  reason  of  his  stating 
that  he  holds  under  a  pattah  not  inconsistent  with  that  presumption, 
though  he  may  fail  to  prove  the  pattah  (6  W.  R.,  Act  X,  57,  F.  B., 
Grish  Chunder  Bose  v.  Kalee  Kristo  Haldar ;  id.,  50,  Koroonamoyee 
Dassee  v.  Sib  Chunder  Dey ;  5  W.  R.,  Act  X,  56,  Hurronath  Roy  v. 
Kamola  Cant  Chukrobutty ;  23  W.  R.,  58,  Peary  Mohun  Mookerjee  v. 
Koylas  Chunder  Byragee).  If  a  ryot  sets  up  a  mokuraree  pattah  as  an 
answer  to  a  landlord's  claim  to  enhance  his  rent,  and  fails  to  prove  the 
pattah,  or  the  pattah  produced  by  him  is  held  to  be  forged,  the  land- 
lord is  not  necessarily  entitled  to  enhance  the  rent  to  the  full  amount 
claimed,  but  only  to  a  fair  and  equitable  rate,  having  regard  to  the 
grounds  of  enhancement  (6  W.  R.,  Act  X,  70,  F.  B.,  Issur  Chunder 
Dass  v.  Nittyanund  Dass).  A  forged  document  does  not  prevent  a 
party  to  a  suit  from  claiming  an  adjudication  on  other  evidence  of  such 
portion  of  his  claim  as  is  true  (2  W.  R.,  P.  C.,  13,  Ranee  Surnomoyee 
v.  Maharaja  Suttis  Chunder  Roy  Bahadoor).  The  fact  of  a  ryot's  hav- 
ing relied  upon  a  mokuraree  tenure  cannot  prevent  his  falling  back  on 
the  presumption  arising  under  this  section  (9  W.  R.,  45,  Chamarnee 
Beebee  v.  Ayenoollah  Sirdar). 

This  section  makes  no  exception  in  favour  of  khamar  lands  (1  W.  R., 
356,  Ram  Coomar  Mookerjee  v.  Roghoonath  Mundul).  The  rent  of  a 
tenure  protected  from  enhancement  under  the  provisions  of  this  section 
cannot  be  increased  on  the  ground  of  excess  lands  (15  W.  R.,  157, 
DeCourcy  v .  Megnath  Jha ;  6  W.  R.,  Act  X,  57,  Rushum  Bebee  v.  Bisso- 
nath  Sircar). 

This  presumption  does  not  arise  in  a  suit  brought  by  a  ryot  to 
have  his  jumma  declared  mokuraree  (12  W.  R.,  243,  Dukhina  Mohun 
Roy  Chowdhry  v.  Kurreemullah  Muktear).  So  in  the  case  Ishan 
Chunder  Roy  Chowdhry  v.  Bhyrab  Chunder  Dass  in  21  W.  R.,  25, 
Kemp,  J.,  observed — "  We  think  that  the  Subordinate  Judge  was  wrong 
in  raising  the  presumption  under  section  4.  The  suit  is  a  declaratory 
suit,  and  such  a  suit  is  not  provided  for  either  by  Act  X  of  1859  or 
Act  VIII  of  1869  (B.C.)  It  is  a  declaratory  suit  brought  by  the  ryot 
in  the  Civil  Court  to  establish  his  title.  The  plaintiff,  therefore,  must 
prove  his  case  either  by  a  written  contract,  such  as  a  pattah,  or  by 
satisfactory  evidence,  that  his  tenure  was  in  existence  at  the  time  of 
the  Permanent  Settlement,  and  that  he  has  paid  a  uniform  rate  of  rent 
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Dakhilas  how  to  be  proved  ? — As  a  general  rule  dakhUas  should  be 
attested  or  proved  by  oral  evidence  in  the  same  manner  as  all  other 
documentary  evidence.  The  tenant  cannot  be  expected  in  every  case 
to  summon  all  the  gomastas  of  his  zemindar  for  the  past  twenty  or  thirty 
years  to  attest  his  dakhilas.  He  may  attest  the  dakhilas  himself 
which  were  given  to  him  personally  (4  W.  R.,  Act  X,  42,  Rajeshuree 
Debia  v.  Sibnath  Chatterjee;  13  W.  R.,  463,  Dumaine  v.  Ooturn  Singh). 
If  a  ryot  produces  dakhilas  and  swears  that  he  received  them  from  the 
landowner  or  his  agent,  or  gives  other  primd  facie  evidence  of  their 
genuineness,  and  the  landlord  or  his  agent  does  not  come  forward  and 
deny  them  or  give  evidence  to  show  that  they  are  not  genuine,  they 
may  be  taken  as  primd  facie  evidence  against  him  if  the  evidence  of 
the  ryot  is  believed.  But  this  genuineness  is  not  to  be  presumed 
merely  because  they  are  not  disputed  by  the  landlord.  There  must  be 
some  primd  facie  evidence  given  to  show  their  genuineness  (7  W.  R., 
526,  F.  B.,  Kirteebash  Mytee  v.  Ramdhun  Kharah;  8  W.  R.,  488,  Ram 
Jadoo  Gaugooly  v.  Luckheenarain  Muudul ;  12  W.  R.,  30,  Guuganarain 
Dass  v.  Sarada  Mohun  Roy  ;  20  W.  R.,  264,  Madub  Chunder  Chowdhry 
v.  Raja  Promotho  Nath  Roy).  Dakhilas,  unattested  or  attested  only  by 
the  evidence  of  a  manager  or  am-mooktear  of  the  defendant,  are  no- 
legal  evidence  of  uniform  payment  of  rent  (12  W.  R.,  267,  Reazoo- 
nissa  v.  Bookoo  Chaudhrain). 

Zemindary  Papers  how  far  receivable  in  evidence  ? — Before  the  passing 
of  Act  I  of  1872  (The  Indian  Evidence  Act),  jumma-wasil-bakee 
accounts  were  insufficient  by  themselves,  and  without  independent  proof, 
to  rebut  the  presumption  arising  under  the  section  in  favour  of  the 
ryot  (2  W.  R.,  280,  Ramlal  Chuckerbutty  v.  Tara  Simdari  Burmanye; 
2  W.  R.,  464,  Sheikh  Newaji  v.  Loyd ;  10  W.  R.,  291,  Beejoy  Gobind 
Burral  v.  Bheekoo  Roy  :  Conf.  also  section  43,  Act  II  of  1855).  Section 
34  of  Act  I  of  1872,  however,  merely  lays  down  that  such  document 
"  shall  not  alone  be  sufficient  to  charge  any  one  with  liability  : "  they 
are  per  se  sufficient  to  rebut  the  presumption  arising  from  a  uniform 
payment  for  twenty  years  (22  W.  R.,  549,  Belait  Khan  v.  Rash  Behari 
Mookerjea).  So  where  such  papers  are  produced  at  the  citation  of  the 
ryot  himself,  they  are  not  merely  corroborative,  but  good  and  sufficient 
evidence  as  against  the  latter  in  rebutting  the  presumption  under  this 
section  (10  W.  R.,  193,  Shib  Pershacl  Doobey  v.  Promothanath  Ghosh). 
A  jumma-wasil-bakee  paper  is  however  a  private  memorandum,  made 
for  the  zemindar's  own  use,  and  that  of  his  servants,  and  must  there- 
fore be  looked  on  with  great  suspicion.  It  should  be  attested  and 
proved  by  the  best  evidence,  i.e.,  of  the  writer  himself  (5  W.  R.,  242, 
Adait  Chaitaman  v.  Jagal  Chandra  Roy  :  Conf.  section  67,  Act  I  of 
1872).  Jumma-wasil  and  nikasi  papers,  though  corroborative  evidence 
against  tenants,  cannot  be  admitted  as  against  a  party  holding  under 
an  adverse  title  (11  W.  R.,  165,  Mohirn  Chunder  Chukerbutty  v. 
Poorno  Chunder  Roy).  Jummdbundee  papers  can  never  be  treated  as 
independent  evidence  of  any  contested  fact  (9  W.  R.,  451,  Chamarnee 
Bebee  v.  Ayenoollah  Sirdar ;  14  W.  R.,  474,  Gujjo  Koowar  v.  Syud  Ali). 
An  authenticated  copy  of  a  hustobood  paper  of  1209,  of  which  the 
original  was  put  into  the  Collectorate  by  the  zemindar  according  to 
Regulation  VIII,  1800,  was  held  to  be  no  evidence  against  third  parties, 
defendants  in  a  rent  suit  (9  W.  R.,  105,  Ram  Nursing  Mitter  v. 

D 


18  RENT  LAW  OF  BENGAL,  L.  P.  [SEC.  4 

Tripoora  Soondaree  Dassee).  The  entry  in  the  canungoe  papers  is  not 
any  evidence  against  the  ryot  (7  W.  R.,  534,  Kherosmonee  Dassee  v. 
Beejoy  Gobind  Burral ;  8  W.  R.,  517,  Dwarkanath  Chuckerbutty  v. 
Tarasoonduree  Burmonya).  A  butwarra  between  zemindars  is  not 
binding  in  any  way  upon  the  ryots  (21  W.  R.,  29,  Gopal  Chunder 
Saha  v.  Madub  Chunder  Saha).  An  examined  copy  of  a  quinquennial 
register  is  evidence  without  the  production  of  the  original  (7  W.  R.,  14, 
Oodoymonee  Dibea  v.  Bissonath  Dutt). 

Zemindar's  papers  filed  and  attested  by  gomastas  are  not  conclusive 
proof  of  variation  unless  it  can  be  shown,  not  merely  that  the  jumma- 
wasil-baki  and  similar  papers  show  a  varying  rate,  but  that  the  ryot 
has  paid  at  a  varying  rate  (5  W.  R.,  Act  X,  83,  Gopal  Mundul  v.  Nobo 
Kishen  Mookerjee).  The  presumption  arising  under  this  section  can- 
not be  rebutted  by  a  mere  inference  drawn  from  a  particular  fact,  e.g., 
the  omission  of  mention  of  the  ryot's  holding  in  certain  jumma-wasil- 
baki  papers  from  the  office  of  the  cauungoe,  dated  1229  (6  W.  R., 
Act  X,  95,  Ram  Lochuu  Goopto  v.  Bama  Soouduree  Debee).  In  a  suit 
for  enhancement,  positive  proof,  and  not  a  negative  inference  of  a 
varied  junima  after  the  decennial  settlement,  is  requisite  to  rebut  the 
presumption  arising  under  this  section  (6  W.  R.,  Act  X,  91,  Anungo 
Soouduree  Chaudhraiu  v.  Doorga  Monee  Debee). 

Relationship  of  Landlord  and  Tenant. — The  relationship  of  landlord 
and  tenant  must  be  established  before  a  suit  for  pattah  can  be  main- 
tained. A  ryot  cannot  be  said  to  be  in  the  relation  of  a  tenant  until 
he  has  obtained  possession  of  the  land  for  which  a  pottah  is  required 
(6  W.  R.,  Act  X,  56,  Bharut  Chunder  Sein  v.  Ossimooddeen).  No  one 
who  does  not  stand  in  the  relation  of  a  tenant  to  his  landlord  can 
claim  the  benefit  of  the  presumption  under  this  section.  A  ryot  who 
sets  up  a  hostile  title  against  the  landlord,  or  a  trespasser,  is  not 
entitled  to  obtain  the  benefit  of  the  presumption.  In  order  to  claim  the 
presumption  he  must  show  his  holding  under  the  landlord  from  the 
permanent  settlement. 

Res  judicata  hoiv  far  applies  ? — A  dictum  of  a  Revenue  Court  with 
reference  to  the  bona  fides  or  otherwise  of  a  pattah  is  not  in  any  way 
binding  upon  the  Civil  Court  in  a  suit  in  which  the  bona  fides  of  the 
pattah  is  put  in  issue  (19  W.  R.,  F.  B.,  322,  Chunder  Coomar  Mundul  v. 
Namni  Khanum ).  Any  fact  coming  collaterally  in  issue  in  a  rent  suit 
for  the  purpose  of  enabling  the  Court  to  adjudicate  upon  the  question 
of  the  amount  of  rent  due,  does  not  bar  a  civil  suit  for  the  same  cause 
of  action  (11  W.  R.,  216,  Janeshur  Doss  v.  Goolzaree  Loll).  But  it  has 
lately  been  held  that  if  in  a  rent  suit  the  ryot  pleads  lakraj  and  the 
Moonsiff  inquires  into  that  plea,  and  decides  that  the  land  is  not  lakraj 
but  plaintiff's  mal,  the  ryot  is  barred  from  bringing  a  fresh  suit  for  the 
declaration  of  his  right  to  hold  the  lands  as  lakraj,  when  the  very  same 
question  is  once  decided  by  a  Court  of  competent  jurisdiction  in  a 
previous  suit  (21  W.  R.,  207,  Mohim  Chuuder  Majumdar  v.  Arradha 
Dassia).  In  the  recent  Full  Bench  decision,  Hury  Sunkur  Mookerjee  v. 
Kisto  Pattro,  reported  at  p.  154,  24  W.  R.,  it  was  held  by  the  majority 
of  the  Judges  that  a  decision  under  Act  X  of  1859  is  not  conclusive, 
but  that  it  is  evidence,  and  that  the  Civil  Court  is,  of  course,  bound  to 
give  weight  to  the  decision  of  the  Collector's  Court.  A  suit  to  set  aside 
a  pattah  as  fabricated  is  not  barred  under  Act  VIII  of  1859,  section  2, 
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by  the  fact  that  the  same  pattah  was  found  to  be  genuine  in  a  suit  for 
rent  against  the  same  defendant  by  a  ticcadar  of  the  plaintiff,  such 
ticcadar  not  having  been  the  plaintiff's  representative  (24  W.  R.,  128, 
Shaikh  Wahid  Ali  v.  Nauth  Zooraho  and  others). 

V.  Ryots  having  right  of  occupancy,  but  not  hold-  Act  x  of  1859, 

ing  at  fixed  rates  as  described  in   the s' 
Occupancy  ryots  to     t        preceding  Sections,   are  entitled 

receive  pattah.  r  .  s  ' 

to  receive  pattans  at  fair  and  equita- 
ble rates.  In  case  of  dispute,  the  rate  previously  paid 
by  the  ryot  shall  be  deemed  to  be  fair  and  equitable, 
unless  the  contrary  be  shown  in  a  suit  by  either  party 
under  the  provisions  of  this  Act. 

Notes. 

Fair  and  equitable  rates. — An  occupancy  ryot  is  entitled  to  a  pattah 
at  "  fair  and  equitable  rates,"  and  this  section  declares  that  the  rate 
previously  paid  by  him  shall  be  presumed  to  be  fair  and  equitable, 
unless  and  until  the  contrary  be  shown,  by  proving  the  existence  of  one 
of  the  grounds  mentioned  in  section  18.  (1  Hay's  Rep.,  350,  Issore 
Ghose  v.  Hills  ;  3  W.  R.,  Act  X,  23,  Thakooranee  Dossee).  For  further 
explanation  of  the  phrase  "  fair  and  equitable"  refer  to  notes  under  sec- 
tion 18,  post. 

The  Legislature  provides  for  two  classes  of  ryots  only,  viz.,  those 
who  have  held  and  cultivated  the  land  for  a  period  of  twelve  years,  and 
those  who  have  held  at  fixed  rates  from  the  time  of  the  Permanent 
Settlement ;  it  makes  no  distinction  as  to  rights  between  those  who 
have  held  for  twelve  years  and  those  who  have  held  since  the  time  of 
the  Permanent  Settlement  at  changing  rates.  Hence  it  appears  that 
the  latter  class  of  ryots  are  in  no  better  position  than  simple  occupancy 
ryots,  and  are  therefore  entitled  to  pattahs  only  at  fair  and  equitable 
rates  (9  W.  R.,  522,  Dinobuudhoo  Dey  v.  Ram  Dhun  Dey). 

VI.  Every   ryot  who   shall  have   cultivated  or  held  Act  x  of  1359, 

land   for   a   period   of    twelve   years "' 0< 
Twelve  years'  hold-     guaH  have  a  right  of  occupancy  in  the 

ing  confers  a   right  of      i  i,«  7  i     7j     i,        !,• 

occupancy.  'anc*  so    cultivated    or   held    by   lima, 

whether  it  be  held  under  pattah  or 
not,  so  long  as  he  pays  the  rent  payable  on  account  of 
the  same  ;  but  this  rule  does  not  apply  to  khamar,  neej- 
jote  or  seer  land  belonging  to  the  proprietor  of  the 
estate  or  tenure  and  let  by  him  on  lease  for  a  term,  or 
year  by  year,  nor  (as  respects  the  actual  cultivator)  to 
lauds  sublet  for  a  term  or  year  by  year  by  a  ryot  having 
a  right  of  occupaucy.  The  holding-  of  the  father  or 
other  person  from  whom  a  ryot  inherits  shall  be  deemed 
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to  be  the  holding  of  the  ryot  withiu  the  meaning  of  this 
Section. 

Notes. 

Every  ryot  who  shall  have  cultivated  or  held. — Only  those  tenants  who 
cultivate  their  lands  or  sublet  them  to  actual  cultivators  of  the  soil  are 
entitled  to  rights  of  occupancy  under  this  section  (Gap  No.  W.  R., 
Act  X,  1,  Brindabun  Chunder  Chowdhry  v.  Issur  Chunder  Biswas  and 
others).  The  benefits  of  this  section  are  not  restricted  to  those  who 
with  their  own  hands  till  the  soil,  but  extend  to  those  who  are  bond  fide 
actual  cultivators  in  the  sense  that  they  derive  the  profits  from  the 
produce  directly,  and  are  not  middlemen  who  have  no  connection  with 
the  produce  except  by  receiving  the  rents  in  cash  or  kind  from  those 
who  directly  derive  their  profits  from  the  produce  (9  W.  R.,  579, 
Kalicharun  Singh  v.'  Ameerooddeeu).  The  subletting  of  a  tenure  does 
not  necessarily  make  a  ryot  a  middleman.  A  ryot  who  holds  land 
under  cultivation  by  himself  or  by  others  holding  under  him  is  not  a 
middleman  (1  W.  R.,  71,  Rammungul  Ghose  v.  Lukhynarain  Shaha  ; 
7  W.  R.,  15,  Karoo  Lai  Thakoor  v.  Luchmiput  Doogur).  Holding- 
land  as  a  ryot,  if  for  a  sufficient  period,  gives  a  right  of  occupancy 
(11  W.  R.,  89,  Khujoorunissa  Begum  v.  Ahmed  Reza). 

Act  X  was  not  intended  to  apply  to  any  land  except  land  of  which 
the  main  object  was  cultivation  (12  W.  R.,  404,  Ramdhun  Khan  v. 
Haradhun  Poramanick).  The  occupation  intended  to  be  protected  by 
this  section,  is  occupation  of  land,  considered  as  the  subject  of  agricul- 
tural or  horticultural  cultivation,  and  used  for  purposes  incidental 
thereto,  such  as  for  the  site  of  the  homestead,  the  ryot  or  mali's  dwell- 
ing-house. It  does  not  include  occupation,  the  main  object  of  which 
is  the  dwelling-house  itself,  and  where  the  cultivation  of  the  soil,  if 
any  there  be,  is  entirely  subordinate  to  that  (8  W.  R.,  250,  Kalee  Kishen 
Biswas  v.  Sreemuty  Jankee  ;  1  Indian  Jurist,  N.  S.,  426,  Kellut  Chunder 
Ghose  v.  Umirto).  The  words  "  cultivated  or  held"  in  this  section  have 
the  effect  of  excluding  lands  occupied  exclusively  by  buildings  from,  the 
right  of  occupancy  (21  W.  R.,  400,  Moharali  Khan  v.  Ram  Ruttno  Shein). 
Lands  leased  for  the  purpose  of  building  a  house  or  a  church  are  not 
the  subject  of  the  legislation  of  Act  X  of  1859,  and  therefore  no  right 
of  occupancy  can  be  acquired  under  this  section  in  such  holdings  (9  W. 
R.,  552,  Ranee  Surnomoyee  v.  Blumhard;  18  W.  R.,  235,  F.  B.,  liauee 
Doorga  Soonduree  Dasee  v.  Bibee  Oomdutoonissa).  No  right  of  occu- 
pancy can  be  acquired  in  a  julkur  by  a  tenant  in  possession  for  a  series 
of  years  (2  W.  R.,  Act  X,  19,  Wooma  Canto  Sircar  v.  Gopal  Singh). 
The  provisions  of  this  section  do  not  apply  to  a  tank  used  only  for  the 
preservation  and  rearing  of  fish  (19  W.  R.,  200,  Gopal  Chunder  Chowdry 
v.  Shiboo  Jelya).  A  right  of  occupancy  is  not  acquired  in  a  tank  when 
the  tank  is  the  principal  subject  of  the  lease,  and  only  so  much  land 
passed  with  the  tank  as  is  necessary  for  it,  namely,  for  the  banks. 
But  where  land  is  let  for  cultivation,  and  there  is  a  tank  upon  it,  the 
tank  would  go  with  the  land,  and  if  there  was  a  right  of  occupancy  in 
the  laud  there  would  be  a  right  of  occupancy  in  the  tank  as  appurtenant 
to  the  land  (20  W.  R.,  341,  Nidhee  Krisna  Bose  v.  Ram  Dass  Sein ; 
23  W.  R.,  432,  Sham  Narain  Chowdhry  v.  The  Court  of  Wards  on  behalf 
of  the  Rajah  of  Durbhauga).  A  right  of  occupancy  may  be  gained 
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in  laud   used  for    grazing   horses   (11   W.    R.,    231,      Fitzpatrick   v. 
Wallace). 

But  this  rule  does  not  apply  to  khamar,  nij-jote  or  seer  land,  &c.— 
"  Khamar  or  nij-jote  laud  is  land  which  the  zemindar  presumably  keeps 
for  his  own  cultivation  ;  and  even  if  circumstances  compel  him  to  let  it 
out  for  a  few  years  to  ryots,  he  is  still  supposed  to  have  reserved  to 
himself  the  right  of  taking  it  back  again  into  his  own  occupation " 
(Bell's  Law  of  Landlord  and  Tenant,  page  16).  The  fact  of  land  being 
nij-jote  does  not  per  se  prevent  a  cultivator  from  acquiring  rights  of 
occupancy  in  it.  This  section  excludes  khamar,  nij-jote  and  seer  lands 
from  the  operation  of  such  rights,  only  when  such  lands  have  been  let 
by  the  proprietor  on  a  lease  for  a  term  of  years,  or  year  by  year 
(12  W.  R.,  278,  Gour  Hury  Singh  v.  Beharee  Raoot).  It  is  only  where 
khamar  lauds  are  let  by  the  zemindar  for  a  term  of  years,  or  from  year 
to  year,  that  the  tenant  does  not  acquire  a  right  of  occupancy,  though 
he  be  in  a  continuous  possession  of  twelve  years  ( 20  W.  R.,  308,  Bhagwau 
Bhagut  v.  Jug  Mohun  Roy ;  23  W.  R.,  288,  Shaikh  Ashruf  v.  Ram 
Kishor  Ghose).  The  right  to  hold  nij-jote  lands  passes  with  the  sale 
to  the  auction-purchaser,  and  the  ex-zemindar  cannot  claim  any  right  of 
occupancy  in  those  lands ;  his  holding  after  the  sale  is  in  the  capacity 
of  an  ordinary  ryot,  and  must  be  dealt  with  accordingly  (7  W.  R.,  40, 
Joy  Dutt  Jha  v.  Bajee  Ram  Singh).  A  zemindar  occupying  his  own 
lauds  as  nij-jote  cannot,  when  the  zemindary  passes  into  other's  hands, 
lay  claim  to  them  on  the  ground  that  he  is  a  ryot  with  rights  of  occu- 
pancy (15  W.  R.,  430,  Reed  v.  Sree  Kishen  Singh). 

Rights  of  occupancy  in  Ootbundee  tenures. — There  exists  in  the 
district  of  Kishnaghur  a  custom  under  which  tenants  can  cultivate 
land  which  is  not  directly  let  out  to  other  tenants  but  remain  khas 
khamar,  on  payment  of  certain  high  rates  of  rent.  In  the  case  of 
such  tenants  there  exists  an  implied  agreement  between  the  parties 
that  such  rent  shall  be  paid,  and  the  amount  of  land  so  cultivated 
and  the  rent  to  be  paid  for  it  are  ascertained  each  year  by  actual 
measurement.  The  lauds  in  question  are  called  "  Ootbundee'  lands,'1 
and  the  rates  at  which  the  rent  of  such  lands  is  payable  are  called 
"Ootbundee  rates"  (3  W.  R.,  Act  X,  159,  Mirjan  Biswas  v.  James 
Hills).  "  Nukshan  jote "  is  very  much  the  same  as  Ootbundee,  and 
there  is  nothing  in  an  ootbuudee  tenure  incompatible  with  the  right 
of  occupancy.  Where  by  the  custom  of  a  particular  locality  rent 
is  payable  when  the  land  can  be  cultivated  and  not  payable  when 
the  land  is  not  culturable ;  and  the  ryot  pays  rent  for  the  period 
that  he  could  cultivate  and  does  not  pay  when  he  could  not  cutivate, 
he  is  still  to  be  considered  as  having  held  and  having  paid  the  rent 
sufficiently  to  come  within  the  meaning  of  the  law  (20  W.  R.,  329, 
Prem  Chaud  Ghose  v.  Soorendro  Nath  Roy,  per  L.  S.  Jackson,  J.) 
The  same  learned  Judge  defines  ootbundee  tenures  thus  : — "  An 
ootbundee  tenure  is  one  by  which  a  ryot  holds  a  certain  area 
of  land,  but  for  which  he  pays  rent  according  to  the  quantity  of  that 
laud  which  year  by  year  he  cultivates.  The  rent  varies  according  to 
the  cultivated  area.  A  zemindar  cannot  eject  tenants  who  have  been 
holding  or  cultivating  for  a  period  of  more  than  twelve  years  even  though 
they  were  originally  tenants-at-will "  (15  W.  R.,  231,  Hyder  Buksh  v. 
Bhopeudro  Deb). 
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Right  of  occupany  in  Bagdaree  tenure. — There  is  not  the  slightest 
difference  in  the  right  of  occupancy  of  a  ryot  whether  he  paid  rent 
in  money  or  in  kind.  A  ryot  who  has  held  or  cultivated  land  for 
twelve  years  acquires  a  right  of  occupancy  though  he  paid  rent  in 
kind  (15  W.  R.,  479,  Jutto  Moor  v.  Basinuttee).  A  holding  under 
a  Bagdaree  tenure, — that  is,  upon  a  rent  consisting  of  a  portion  of 
the  produce,— does  establish  a  right  of  occupancy  as  much  as  if  held 
upon  payment  of  rent  of  any  other  kind  (6  W.  R.,  Act  X,  17, 
Hurihur  Mookerjee  v.  Bissessur  Banerjee). 

No  right  of  occupancy  in  land  let  by  occupancy  ryot. — No  right 
of  occupancy  is  created  by  a  sub-lease  from  a  ryot  having  a  right 
of  occupancy  (7  W.  R.,  81,  Moulovi  Abdool  Jubbar  v.  Kalee  Churn 
Dutt ).  By  holding  for  twelve  years,  a  ryot  does  not  acquire  a  right 
of  occupancy,  if  the  land  has  been  sublet  to  him  for  a  term,  or  year  by 
year,  by  a  ryot  having  aright  of  occupancy  (15  W.  R.,  469,  Nil 
Komul  Sein  v.  Dauesh  Shaikh ;  Gap  No.  W.  R.,  Act  X,  72,  Gilmore  v. 
Surbessuree  Dossee  ;  7  W.  R.,  114,  Hureehur  Mookerjee  v.  Jodoonath 
Ghose;  6  W.  R.,  168,  Ketal  Gain  v.  Nadir  Mistree;  18  W.  R.,  19,  Ishen 
Ohunder  Ghose  v.  Hurish  Chunder  Bauerjee  ;  19  W.  R.,  95,  Uniio- 
poorna  Dassee  v.  Radha  Mohun  Pattro).  A  ryot  with  a  right  of  occu- 
pancy does  not,  by  subletting  his  land,  lose  his  rights,  nor  does  the 
sublessee  thereby  gain  the  right  (9  W.  R.,  344,  Kaleekishore  Chatterjee 
v.  Ram  Churn  Shaha).  A  co-sharer  by  holding  under  other  co-sharers 
cannot  acquire  any  right  of  occupancy  (2  W.  R.,  Act  X,  92,  Roghoobun 
Tewaree  v.  Bishen  Dutt  Dobey ;  contra,  12  W.  R.,  418,  Kalee  Pershad 
v.  Shah  Lalafut  Hosseiu  ;  1  W.  R.,  34,  Goroo  Prosunno  Roy  v.  Gobindo 
Pershad  Doss).  A  holding  for  twelve  years  tinder  one  of  several  co- 
proprietors  gives  a  right  of  occupancy,  provided  the  tenant  has  paid  the 
rent,  which  payment  he  may,  in  the  absence  of  fraud,  make  to  any  one  of 
the  co-proprietors  whom  he  chooses  (7  W.  R.,  493,  Mooktakeshee  Dossee 
v.  Koylash  Chunder  Mitter).  A  right  of  occupancy  cannot  be  acquired 
by  holding  under  a  farming  lease  which  has  expired  (Gap  No.  W.  R., 
Act  X,  77,  Gilmore  v.  Srimunt  Bhoomick).  A  person  occupying  land 
under  a  ticca  lease  or  merely  as  the  assignee  of  the  zemindar,  and 
cultivating  land,  because  of  the  opportunity  thus  afforded,  cannot 
under  color  of  that  character  acquires  rights  adverse  to  the  zemindar  or 
claim  the  benefit  of  this  section  (19  W.  R.,  177,  Woomanath  Tewaree 
v.  Kunduu  Tewaree).  The  decree  in  a  suit  between  rival  zemindars 
cannot  prevent  the  ryot  from  stating  the  time  of  his  occupation, 
and  the  mere  fact  that  the  person  to  whom  he  for  some  years  paid 
rent  had  no  title,  cannot  take  away  from,  him  the  character  of 
the  ryot,  nor  prevent  him  from  counting  those  years  towards  a  right 
of  occupancy  (19  W.  R.,  338,  Syud  Ameer  Hossein  v.  Sheo  Suhae). 
The  expiration  of  the  lease  of  the  ijardar  under  whom  the  ryot's 
possession  commenced  cannot  affect  the  application  of  this  section. 
The  particular  condition  which  must  be  fulfilled  in  order  that  a  ryot 
may  claim  a  right  of  occupancy  is  that  he  must  hold  continuously 
as  a  ryot  for  a  period  of  twelve  years  (17  W.  R.,  552,  Golam 
Punja  v.  Hurish  Chunder  Ghose).  This  section  does  not  exclude 
from  the  acquisition  of  the  right  of  occupancy  persons  holding  from 
ryots ;  but  only  persons  holding  from  ryots  who  themselves  have  no 
more  than  a  right  of  occupancy  (12  W.  R.;  404,  Ramdhun  Khan  v. 
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Haradhun  Puramanick).  A  tenant  who  has  a  permanent  right  to 
occupy  land  subject  to  payment  of  fair  and  equitable  rent  has  a 
right  to  sublet  the  land  to  the  extent  of  his  own  interest  (12  W.  R., 
451,  Khosal  Mahomed  v.  Jaynooddeen). 

A  bond  fide  ryot  can  acquire  a  right  of  occupancy. — The  setting  up  of 
a  hostile  title  against  the  zemindar  by  a  tenant  under  a  pattah  found 
to  be  fraudulent  amounts  to  a  disclaimer  and  forfeiture  of  all  rights 

o 

of  occupancy  to  which  the  tenant  might  have  been  entitled,  had  he 
set  up  his  title  under  this  section  (2  W.  R.,  Act  X,  1,  Mirza  Nadir 
Beg  v.  Muddaram).  A  party  may  have  subordinate  rights  awarded, 
when  they  arise  out  of  the  principal  right  which  he  pleads.  But  when 
a  party  pleads  distinctly  a  jageerdar's  proprietaiy  right  against  a 
malik's  proprietary  right,  a  Court  cannot  award  a  subordinate  right 
of  occupancy  in  no  way  arising  out  of  a  jageerdar's  proprietary  right, 
but  out  of  a  ryotee  right  never  pleaded  by  the  defendant,  and  in  fact 
incompatible  with  his  case  (7  W.  R.,  145,  Pandey  Bissonath  Roy  v. 
Bhyrub  Singh).  It  is  true  that  a  ryot  who  sets  up  a  false  mokurraree 
cannot,  on  the  failure  of  that  allegation,  be  allowed  to  fall  back  on  his 
rights  as  a  tenant  with  a  right  of  occupancy.  But  when  the  zemindar 
deals  with  him.  as  a  ryot  having  a  right  of  occupancy,  the  failure  of  the 
ryot  to  prove  his  mokuraree  title  may  reduce  him  to,  but  cannot 
deprive  him  of,  the  status  attributed  to  him  by  the  zemindar  (5  W.  R., 
Act  X,  51,  Poddo  Lochun  Vadoory  v.  Chunder  Nath  Roy).  When  a 
ryot  sets  up  a  maurasee  or  mokuraree  pattah  and  afterwards  fail  to 
prove  it,  he  does  not  thereby  lose  his  rights  of  occupancy  in  those  lauds 
(20  W.  R.,  416,  Doma  Roy  v.  James  Melon ;  3  W.  R.,  Act  X,  208,  Boido 
Nath  Shaha  v.  Jadub  Chunder  Shaha;  8  W.  R.,  374,  Sheebnath  Roy  v. 
Watson  &  Co.  ;  6  W.  R.,  Act  X,  58,  Grish  Chunder  Bose  v.  Kally  Kristo 
Haldar).  Persons  holding  as  simple  ryots  for  twelve  years  before  or  after 
their  holding  as  farmers,  may  acquire  a  right  of  occupancy  (1  W.  R.,  76, 
Watson  &  Co.  v.  Koer  Jogendra  Narain  Roy).  Holding  land  as  a  ryot, 
if  for  a  sufficient  period,  gives  a  right  of  occupancy.  A  ryot  does  not 
become  a  middleman  simply  because,  instead  of  cultivating  the  land, 
he  erects  shops  on  it  and  receives  the  profits  from  the  shopkeepei'S 
(11  W.  R.,  88,  Khujooruuissa  Begum  v.  Ahmed  Reza).  The  subletting 
of  a  tenure  does  not  necessarily  make  a  ryot  a  middleman  (1  W.  R., 
71,  Ram  Muugul  Ghose  v.  Lukhy  Narain  Shaha).  Persons  who  do 
not  hold  laud  as  ryots  or  in  any  other  sense  than  as  middlemen  receiv- 
ing rents  from  the  actual  cultivators,  are  not  within  the  purview  of 
this  section  (1  W.  R.,  68,  Gopee  Mohun  Roy  v.  Shib  Chunder  Sen). 
Mere  possession  for  twelve  years  in  the  capacity  of  a  servant  does  not 
create  a  right  of  occupancy.  In  every  case  rent  must  be  shown  to  have 
been  paid  during  the  period  of  the  occupation  (13  W.  R.,  333, 
Wooma  Moyee  Burmouya  v.  Boko  Behara).  A  sebait  is  in  the  position 
of  a  trustee  for  the  founder ;  and  no  'prescription  derived  from  the 
trustee  can  run  against  the  heirs  or  representatives  of  the  founders 
(Gap  No.  W.  R.,  157,  Prosonno  Moyee  Dassee  v.  Koonjo  Beharee  Chow- 
dhry).  By  adverse  holding  for  more  than  twelve  years  a  tenant  gains  a 
right  of  occupancy  as  against  his  predecessor,  even  if  the  latter's 
absence  has  been  involuntary  in  consequence  of  transportation  (10 
W.  R.,  253,  Doman  v.  Shubul  Koolall  and  others).  Mere  possession 
of  a  permissive  character  and  without  any  right  cannot  confer  a  right 
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of  occupancy  (21  W.  R.,  400,  Meher  Ali  Khan  v.  Ramruttnn  Seu ; 
16  W.  R.,  146,  Kabeel  Shaha  v.  Radha  Kishen  Moulick).  A  trespasser 
cannot  acquire  a  right  of  occupancy  under  this  section  (Special  No. 
of  Suth.  W.  R.,  F.  B.  Rul.,  146,  Sheik  Peer  Buksh  v.  Meerjan  Ali ; 
18  W.  R.,  19,  Ishen  Chunder  Ghose  v.  Hurish  Chunder  Banerjee). 
Possession  obtained  and  continued  by  fraud  ia  not  possession  within 
the  meaning  of  this  section  (9  W.  R.,  449,  Bhoobunjoy  Acharjee  v. 
Ram  Narain  Chowdhry).  A  ryot  who  secretly  possesses  himself  of 
land  and  pays  no  rent  for  it  has  no  right  of  occupancy  in  that  laud 
(2  W.  R.,  Act  X,  85,  Gureeb  Mundul  v.  Bhoobun  Mohun  Shen ;  3  W.  R., 
Act  X,  147,  Golam  Hyder  v.  Poorno  Chunder  Roy). 

The   right   of  occupancy  is  hereditary,  but  not  always  transferable. — 
Under  this  section,   it  is  only  when  occupancy  is  inherited  that  the 
occupancy  of  the  predecessor  is  considered   as  the  occupancy  of  the 
tenant  in  possession  ;  and  unless  the  tenant  hold  a  transferable  tenure,, 
the   sale  by  him  of  his  jote   to  another  party,  without  the  consent  of 
the  landlord,  does  not  transfer  to  the  purchaser  any  right  of  occupancy 
which  the  latter  may  have  possessed,  or  enable  the  present  occupant  to 
plead  that  the  period  of  his  own  possession,  joined  to  that  of  the  former 
tenant,   gives  him   a  presumptive  right  of   occupancy   (7  W.  R.,  395r 
Watson  and  Co.  v.  Ranee  Surut  Soonduree  Debia).    A  holding  by  a  ryot 
and  his  father  for  more  than  twelve  years  creates  a  right  of  occupancy 
(8  W.   R.,  127,  Nim  Chand  Burrooah  v.  Mooraree  Mundul).     A  distant 
relation  of  a  deceased  ryot  is  not  entitled   to  succeed  by  inheritance 
when  the  zemindar  had,  on  the  death  of  the  ryot,  made  arrangements 
with   another  ryot  (8  W.  R,  60,   Joteeram  Surma  v.   Mungloo   Surma). 
The  mere  gaining  of  a  right  of  occupancy  in  a  non-transferable  tenure 
does  not  make  the  tenure  transferable.     It  was  not  the  intention  of 
the    Legislature  to  alter  the  nature  of  the  jote  and  to  convert  a  non- 
transferable  jote  into  a  transferable  one,  merely  because  a  ryot  who  held 
it  for  twelve  years  had  thereby  gained  a  right  of  occupancy  (7  W.   R., 
528,  F.  B.,  Ajoodhya  Pershad  v.  Imam  Bandi  Begum).     When  a  jote  is 
transferred   even    with   the   consent  of  the   zemindar,  the   transferree 
merely  acquires  a  new  jote  on  the  terms  on  which  the  old  tenure  was 
held,    but    he    is   not  entitled  to   make  up  his  right  of  occupancy  by 
adding  the   time  during  which  his  predecessor  held  it    (9  W.   R.,  522, 
Diuo   Bundoo   Dey  v.    Ram  Dhun  Roy;  11  W.  R.,  162,  Doorga  Soon- 
duree    v.    Biudabun  Chunder  Sircar;  15  W.   R.,    152,  Tara    Proshad 
Roy  v.  Soorjo  Cant  Acharjee  Chowdry  ;  17  W.  R.,  179,  Hyder  Buksh  v. 
Bhoobendro  Deb  Koonwar).     As  a  general  rule,  a  right  of  occupancy  is- 
not  transferable,  but  it  may  be  so  by  local  custom  (3  W.  R.,  Act  X,  3, 
Sreeram   Bose    v.    Bissonath   Ghose;    11    W.    R.,    405    Nukoo  Roy  v. 
Mohabeer  Pershad ;  18  W.  R.,   55,   Unnopoorna  Dassee  v.   Umachurn 
Dutt ;  id.,  507,  Mussamut  Shunkurputta  Thakoorain  v.  Mirza  Saiffool- 
lah  Khan ;  20  W.  R.,  478,  Bhotee  Singh  v.  Moorat  Singh ;  22  W.  R.r 
22,   F.  B.,  Narendra  Naraiu  Roy  Choudhry  v.  Ishan  Chuuder  Sen).     In 
this  Full  Bench  case  (22  W.  R.,  22),  Couch,  C. J.,  observes,  that  "  the 
ordinary  construction  of  the  words  of  section  6  appears  to  me  to  ber 
that  the  right  is  only  to  be  in  the  person  who  has  occupied  for  twelve 
years,  and  it  was  not  intended  to  give  any  right  of  property  which  could 

be  transferred The  question,   as  I   have   answered,   is 

solely  upon  the  act,  and  independent  of  the  existence  of  any  custom." 
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The  sale  of  a  jote  in  execution  of  a  decree  against  the  jotedar  does  not 
prove  it  to  be  transferable,  nor  does  the  purchaser  acquire  a  right  of 
occupancy  by  his  purchase  where  the  right  is  not  dependent  on  custom, 
but  is  a  mere  creature  of  the  Rent  Law  (22  W.  R.,  169,  Kripa  Nath 
Chakee  v.  Dyal  Chand  Pal).  Credible  evidence  of  the  antiquity  of  a 
local  custom  is  sufficient  to  determine  whether  tenures  of  a  certain 
class  are  transferable  by  it.  There  is  no  necessity  for  the  witnesses  to 
fix  any  particular  time  from  which  such  tenures  became  transferable 
(11  W.  R.,  348,  Joy  Krishna  Mookerjee  v.  Doorga  Narain  Nag).  Where 
the  zemindar  consents  to  the  transfer  of  a  tenure  from  one  ryot  to 
another,  the  possession  of  both  must  be  considered  to  be  continuous, 
and  the  right  of  occupancy  to  date  from  the  time  of  the  first  holder 
(5  W.  R.,  Act  X,  55,  Hurro  Chunder  Gooho  v.  Duna).  Again  the 
conduct  and  acts  of  a  zemindar  may  be  such  as  to  take  a  case  out  of 
the  purview  of  the  Full  Bench  decision  in  22  W.  R.,  22,  e.g.,  where  a 
zemindar  has  clearly  recognized  a  transfer  and  done  every  thing  in  his 
power  in  accepting  the  transferree  as  his  tenant  (22  W.  R.,  493,  Shaikh 
Buksh  v.  Bhyro  Mundul). 

Where  a  ryot  makes  a  transfer  of  a  non-transferable  tenure,  the  land- 
lord is  entitled  to  khas  possession  (7  W.  R.,  114,  Hureehur  Mookerjee  v. 
Jodu  Nath  Ghose  ;  22  W.  R.,  200,  Ram  Chunder  Roy  Chaudhry  v.  Bhola- 
nath  Lushkur).  In  the  Full  Bench  case  (  22  W.  R.,  22,  Narendra 
Narain  Roy),  Couch,  C.J.,  observes, — that  "if  a  ryot  having  a  right  of 
^occupancy  endeavours  to  transfer  it  to  another  person,  and  in  fact  quits 
his  occupation,  and  ceases  himself  to  cultivate  or  hold  the  land,  it 
appears  to  me  that  he  may  be  rightly  considered  to  have  abandoned 
his  right,  and  nothing  is  left  in  him  which  would  prevent  the  zemindar 
from  recovering  the  possession  from  the  person  who  claims  under  the 
transfer.  And  not  only  may  he  be  considered  to  have  abandoned  it, 
but  if  the  right  which  is  given  by  the  law  is  one  which  exists  only  so 
long  as  he  holds  or  cultivates  the  land,  when  he  ceases  to  do  that,  by 
selling  his  supposed  right,  and  putting  another  in  his  place,  his  right  is 
gone  and  cannot  stand  in  the  way  of  the  landlord's  recovering  pos- 
session." (  Vide  also  20  W.  R.,  139,  Bebee  Suhodro  v.  Smith.) 

The  possession  must  be  continuous  for  twelve  years  and  under  one  and 
the  same  right. — The  continuous  possession  for  twelve  years,  which  is  the 
subject  of  this  section,  must  be  a  possession  under  one  and  the  same  right. 
The  possession  or  occupation  of  land  jointly  with  co-sharers  under  a  lease 
cannot,  for  the  purpose  of  establishing  a  right  of  occupancy,  be  added 
to  the  sole  possession  of  the  claimant  following  upon  that  joint  pos- 
session after  the  termination  of  the  lease.  The  right  of  occupancy 
acquired  under  this  section  must  be  an  occupancy  of  one  and  the  same 
kind  ;  that  is  to  say,  it  must  be  occupancy  by  the  person  pleading  it, 
or  by  his  father  or  some  other  person  from  whom  he  inherits  (8  B.  L.  R., 
338,  Shakh  Mahomed  Chaman  v.  Ram  Pershad  Bhukut;  22  W.  R.,  51, 
Forbes  v.  Ram  Lall  Biswas).  Land  which  is  held  as  one  tenure  is  either 
subject  to  a  right  of  occupancy  as  a  whole,  or  it  is  not  subject  to  any 
right  of  occupancy  as  to  any  part  of  it.  If  the  whole  land  has  been  held 
for  more  than  twelve  years,  then  the  tenant  has  a  right  of  occupancy  ; 
but  if  within  twelve  years  the  tenant  has  been  allowed  to  take  posses- 
sion of  fresh  lands,  and  such  addition  was  intended  to  create  a  fresh- 
tenure,  then  as  regards  the  whole  a  right  of  occupancy  has  not  been 

E 
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acquired,   although  a  portion  has  been  held  for  more  than  twelve  years 
(22  W.  R.,  228,  Amarchand  Lahatta  v.  Bukshee  Pyekar). 

Occupancy  for  twelve  years  cannot  give  a  right  of  occupancy  where  the 
occupation  by  the  occupant  alone  did  not  extend  to  twelve  years,  nor  was 
it  the  occupation  of  land  which  he  had  inherited.  If  a  non-occupancy 
ryot  chooses  to  set  himself  up  against  his  landlord,  and  refuses  to  pay  him 
rent  or  enter  into  an  agreement  with  him,  he  is  liable  to  be  ejected 
(23  W.  R.,  237,  Kherode  Chunder  Roy  v.  Gordon).  A  landlord  is  entitled 
to  eject  his  tenant  after  notice  unless  debarred  by  certain  rights  of  the 
tenant.  He  is  not  required  to  prove  the  absence  of  the  circumstances 
which  entitle  that  tenant  to  retain  possession  (23  W.  R.,  238,  Nobo- 
coomer  Ghose  v.  Oozir  Shikdar).  Before  a  tenant  can  oust  a  landlord  by 
insisting  on  remaining  on  his  land,  he  must  show  that  he  has 
acquired  by  law  some  right  to  do  so  (23  W.  R.,  448,  Shaik  Keramoollah 
v.  Serajul  Huq). 

Auction-purchaser  cannot  eject  occupancy  ryot, — An  auction-purchaser 
of  a  mokuraree  tenure  cannot  set  aside  rights  of  occupancy  existing 
from  a  period  prior  to  the  creation  of  such  tenure  (Gap  No.  W.  R., 
Act  X,  111,  Dabee  Buggut  v.  Beechuu  Raoot;  19  W.  R.,  106,  Bholanath 
Ghose  v.  Kedar  Nath  Bauerjee).  A  purchaser  at  a  sale  under  Act  VIII 
of  1865  is  not  entitled  to  eject  occupancy  ryots  (13  W.  R.,  410,  Nil 
Madhub  Kurmokar  v.  Shiboo  Paul;  15  W.  R.,  234,  Raj  Kisseu 
Mookerjee  v.  Dusoruth  Sootrodhur ;  22  W.  R.,  133,  Emamali  Mestoroy  v. 
Atorali  Khan).  So  also  an  auction-purshaser,  under  Regulation  XIX 
of  1793,  can  only  terminate  a  lease  whereby  no  right  of  occupancy 
had  been  acquired  by  the  ryot  (20  W.  R.,  341,  Nidheeram  Bose  v.  Ram 
Dass  Sen).  An  auction-purchaser  at  a  sale  for  arrears  of  Government 
revenue  cannot  eject  a  ryot  having  a  right  of  occupancy.  (Proviso  in 
"section  37,  Act  XI  of  1859.) 

The  provisions  of  this  section  have  a  retrospective  operation. — The 
Legislature  intended  that  a  holding  for  twelve  years,  whether  wholly 
before  or  wholly  after,  or  partly  before  and  partly  after,  the  passing  of 
Act  X  of  1859,  should  entitle  a  ryot  to  a  right  of  occupancy  (3  W.  R., 
Act  X,  29,  F.  B.,  Thakooranee  Dassee  v.  Besseshur  Mookerjee).  A 
pattah  granted  previous  to  the  date  of  the  passing  of  Act  X,  is  subject 
to  the  same  rules  of  interpretation  as  a  pattah  granted  subsequent  to 
that  date,  and  the  proviso  contained  in  the  following  section  would 
equally  apply  to  pattahs  granted  before  or  after  the  promulgation  of 
Act  X  (17  W.  R.,  F.  B.,  62,  Pandit  Sheo  Prokash  Misser  v.  RamSakory 
Singh). 

Act  x  of  1859,      VII.     Nothing  in  the  last  preceding  Section  shall  be 

Saving    of  written     held     to     affect    the  terms     of    any 

contract's.  written  contract  for  the  cultivation  of 

land  entered   into   between  a  land-holder  and  a    ryot, 

when  it  contains  any  express  stipulation  contrary  thereto. 

Notes. 

Express  stipulation  contrary  thereto. — A  ryot  who  has  held  or  cultivated 
a  piece  of  land  continuously  for  more  than  twelve  years,  under  several 
written  leases  or  pattahs,  each  for  a  specific  term  of  years,  is  entitled 
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to  claim  a  right  of  occupancy  in  that  land.  Neither  the  mere  fact  of  a 
ryot  taking  a  lease  for  a  term  of  years,  nor  the  mere  existence  of  the  right 
of  re-entry  on  the  part  of  the  landlord  which  arises  by  reason  of  the 
expiration  of  the  term  named  in  the  pattah,  amounts  to  an  express 
stipulation  within  the  meaning  of  this  section  so  as  to  prevent  the  right 
of  occupancy  being  acquired  under  section  6.  An  express  stipulation 
must  mean  something  more  than  that.  The  clearest  express  stipulation 
would  be  an  insertion  in  the  pattah  of  a  clause  that  the  ryot  shall 
not,  by  reason  of  his  holding  under  it,  acquire  any  right  of  occupancy 
in  the  land.  But  if  the  ryot  agreed  expressly  to  give  up  the  land 
at  the  expiration  of  the  term,  that  would  also  be  regarded  as  an 
express  stipulation  contrary  to  the  right  of  occupancy.  In  delivering 
a  judgment  in  Pundit  Sheoprokash  Misser  v.  Ram  Sahoy  Sing, 
Mr.  Justice  Mitter  observes, — that  "  I  do  not  mean  to  say  that  the 
stipulation  contemplated  by  this  section  should,  as  a  matter  of  course,  be 
worded  precisely  as  follows — '  No  right  of  occupancy  shall  be  acquired 
by  the  ryot  by  continuous  possession  for  a  period  of  twelve  years.'  But  I 
maintain  that  there  should  be  a  written  contract  between  the  parties 
and  that  this  written  contract  should  contain  a  distinct  provision 
expressly  negativing  the  acquisition  of  a  right  of  occupancy,  and  this 
may  be  possibly  done  either  by  a  covenant  on  the  part  of  the  ryot  in  the 
last  pattah  to  surrender  the  land  on  the  expiration  of  the  specified  term, 
or  by  a  clause  empowering  the  landlord  to  take  possession  of  it  on  the 
occurrence  of  that  event"  (17  W.  R.,  62,  F.  B.)  A  tacit  understanding 
that  the  ijardar  should  give  up  possession  oil  the  expiry  of  his  lease,  is 
not  an  express  stipulation  within  the  meaning  of  this  section  (17  W.  R., 
552,GolamPanjav.  Hurish  Chunder  Ghose).  Wherea  person  held  ryottee 
lands  alternately  as  cultivator  and  ticca  lessee  or  farmer  continuously 
for  a  period  of  fifty  years,  it  was  held  that  his  cultivation  of  the  lands 
for  broken  periods  would  not  deprive  him  of  his  right  of  occupancy 
under  section  6  (17  W.  R.,  274,  Mokooudy  Loll  Doobey  v.  Crowdy  and 
others).  A  pattah  for  a  term  of  years  is  not  necessarily  inconsistent 
with  a  right  of  occupancy,  since  temporary  settlements  of  the  rents  of 
tenures  held  at  variable  rates  are  often  made  for  a  term  of  years  (1  W. 
R.,  54,  Sheeb  Doyal  Paulit  v.  Dwarka  Nath  Sookul).  Where  there  are  no 
express  stipulations,  but  merely  a  pattah  for  a  certain  number  of  years, 
the  onus  is  on  the  landlord  to  show  that  the  tenure  was  such  that  the 
express  limit  of  years  may  be  fairly  applied  to  the  possession,  and 
construed  to  give  the  right  of  re-entry  (4  W.  R.,  Act  X,  1,  Roy  Odyte 
Narain  Singh  v.  Ubhurun  Roy  ;  11  W.  R.,  88,  Khujooranissa  Bibee  v. 
Ahmed  Reza). 

VIII.     Ryots   not   having   rights   of    occupancy   are  Act  x  of  1359, 
Non-occupancy  ryots     entitled  to  pattahs  only  at  such  rates 
entitled  to  pattahs.          as  may  jje  agreed  on  between  th em 

and  the  persons  to  whom  the  rent  is  payable. 

Notes. 

Such  rates  as  may  be  agreed  on. — When  a  zemindar  chooses  to  retain  a 
tenant  who  has  no  right  of  occupancy,  and  sues  to  compel  him  to  enter 
into  an  engagement  to  pay  rent,  the  Court  is  bound  to  see  that  it  does 
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not  enforce  the  payment  of  any  rates  but  such  as  are  just  and  equitable 
(11  W.  R,  304,  Ram  Mohun  Ghose  v.  Modhoo  Soodun  Chowdhry  ;  5  W. 
R,  Act  X,  41,  Jeeun  Lall  Jha  v.  Kaleenath  Jha).  A  tenant  who  holds 
-without  an  agreement  is  only  liable  to  a  fair  rent  (  Gap  No.,  W.  R.,  Act  X, 
115,  John  Stalkart  v.  Lallah  Bhurrut  Lall).  When  a  person  in  posses- 
sion of  land  without  paying  rent  is  served  by  the  landlord  with  a  notice 
that  he  must  either  quit  or  pay  reasonable  rent,  and  such  person  chooses 
to  remain  in  possession,  he  must  be  taken  to  have  assented  to  become  a 
tenant  and  is  liable  to  pay  rent  (15  W.  R,  520,  Sree  Gopal  Mullick  v. 
Dwarka  Nath  Shein).  Where  a  tenant  holds  on  after  the  expiration  of 
•a  lease,  he  does  so  at  the  same  rent  and  on  the  same  terms  and  stipula- 
tions as  are  mentioned  in  the  lease  until  the  parties  come  to  a  fresh 
settlement  -(Gap  No.  W.  R.,  Act  X,  42,  Sheikh  Euayntoollah  v.  Sheikh 
Elaheebuksh;  2  W.  R,  Act  X,  73,  G.  Tommey  v.  Sobba  Kurim  Lall). 
A  landlord  cannot  recover  rent  at  an  enhanced  rate  from  a  ryot  who  has 
not  a  right  of  occupancy,  unless  he  proves  the  existence  and  the  reason- 
ableness of  the  grounds  stated  in  his  notice.  A  non-occupancy  ryot  is 
not  allowed  to  ask  the  Court  to  fix  his  rent,  nor  is  he  at  liberty  under 
this  section  to  compel  his  landlord  to  give  him  a  pattah  at  any  rent  he 
pleases.  He  can  only  do  so  when  he  has  come  to  some  agreement  with 
his  landlord  as  to  the  amount  of  rent  (10  W.  R,  F.  B.,  33,  Bokronath 
Mundul  v.  Binodh  Ram  Sein).  A  ryot  not  having  a  right  of  occupancy 
is  not  entitled  to  a  pattah,  unless  he  can  agree  with  his  landlord  as  to 
the  rate  of  rent  (2  Hay's  Rep.,  430,  Lalla  Sheeb  Lall  v.  Nubddip  Chunder 
Sircar).  A  non-occupancy  tenant  cannot  ask  the  Court  to  fix  a  rate  of 
rent  between  him  and  his  landlord  (2  Hay's  Rep.,  433,  Sheikh  Moheern 
v.  Sheikh  Ruheenotollah).  When  a  ryot  has  no  right  of  occupancy, 
the  landlord  is  entitled,  after  service  of  notice,  to  demand  rent  from  him 
at  a  fair  rate,  —  i.e.,  the  full  market  rate  (4  W.  R.,  Act  X,  45,  Muneer- 
ooddeen  Merdha  v.  Kennie;  7  W.  R.,  28,  Baboo  Gopal  Lai  Thakoor  v. 
Budurooddeen).  He  has  no  right  to  claim  the  prevailing  rate,  but  is 
liable  to  the  highest  rack-rent  (3  W.  R.,  Act  X,  126,  Koobir  Sirdar  v. 
Goluck  Chunder  Chuckerbutty). 

Act  x  of  1859,      IX.     If  on  the  trial  of  a  suit  for  the  delivery  of  a 
s-  76-  T  „  ,.  pattab  instituted  by  a  ryot  having  a 

In  case  of  disagree-      f.  ,  i  ,  •        i    ° 

meut  between  parties,     right  ol  occupancy,  the  parties  do  uot 
the  Court  to  fix  the     agree  as  to  the  terms  for  which  the 

fa  pattah. 


shall  fix  such  term  as  under  the  circumstances  of  the 
case  may  seem  just  and  proper  : 

Provided  that  the  term  shall  not  in  any  case  be  longer 

.  than  ten  years,    and   in    estates   not 

permanently  settled,  shall  not  extend 

beyond  the  period  for  which  the  proprietor  of  the  estate 

has  engaged  with   Government  :  Provided   also,  that  if 

the  defendant  be  a  farmer  or  other  person  having  only  a 

temporary  interest  in  the  land,  the  term  of  the  pattah 
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shall  not  extend  beyond  the  period  of  the   continuance 
of  such  interest.     For  cultivators  not  bavins;  a  rietfit  of 

o 

occupancy,  the  term  of  pattah  shall  be  exclusively  in  the 
discretion  of  the  person  entitled  to  the  rent  of  the  land. 

Notes. 

Suit  for  delivery  of  pattah. — This  section  applies  only  to  suits  for 
the  delivery  of  pattaks  instituted  by  ryots  having  a  right  of  occupancy. 
It  does  not  extend  to  cases  in  which  a  landlord  sues  his  ryot  for 
a  kabuleut  under  section  10.  The  Court  can,  under  this  section,  fix  the 
term  of  a  pattah  at  the  request  of  an  occupancy  ryot,  but  cannot, 
at  the  request  of  the  zemindar,  compel  a  ryot  to  execute  a  kabuleut 
for  a  longer  term  than  he  is  willing  to  do.  For  the  right  of  occu- 
pancy is  a  right  of  the  ryot.  It  does  not  bind  him  to  remain  in 
possession.  He  can  give  up  the  holding  whenever  it  pleases  him.  It 
only  binds  the  landowner  not  to  turn  him  out.  But  the  landlord 
has  no  right  to  compel  the  ryot  to  continue  as  his  tenant,  and  con- 
sequently no  right  to  sue  or  compel  him  to  enter  into  an  agreement 
as  to  the  terms  of  a  future  occupation,  far  less  to  call  on  him  to  execute 
a  kabuleut  for  a  definite  term  of  years  (3  W.  R.,  Act  X,  29,  Thakoo- 
rauee  Dassee,  per  Peacock,  C.  J.,  and  Norman  J.,  Special  No.  W.  R.,  Full 
Bench  Rulings,  p.  141,  Hills  v.  Jhorie  Ghose). 

The  relationship  of  landlord  and  tenant  must  be  shown  to  exist  before 
a  suit  for  pattah  can  be  maintained.  In  a  suit  for  a  pattah,  the  ryot 
must  prove  that  he  holds  land  in  respect  of  which  he  seeks  a  pattah 
(Gap  No.  W.  R.,  Act  X,  75,  Nundee  Doss  and  others  v.  Shah  Baboo 
Tewaree  Lall  and  others ;  6  W.  R.,  Act  X,  56,  Bharut  Chunder  Shen 
v.  Ossimooddeeu  ;  Hay's  Rep.,  233,  Kishendhun  Adhicaree  v.  Campbell). 

X.     Every  person  who  grants  a  pattah  is  entitled  to  Act  x  of  1359, 
Persons  granting  a     ^ceiye/rom  the  person  to  whom  the  s'9' 
pattah,  entitled  to  a     pattah  is  granted,  a  kabuleut  or  coun- 
counterpart     engage-     terpart     engagement     in   conformity 

with  the  terms  of  the  pattah.  The 
tender  to  any  ryot  of  a  pattah,  such  as  the  ryot  is  en- 
titled to  receive,  shall  be  held  to  entitle  the  person  to 
whom  the  rent  is  payable  to  receive  a  kabuleut  from 
such  ryot. 

Notes. 

Registration  of  Jcabuleuts. — The  definition  of  a  lease  given  in  the 
Registration  Act  (section  17,  clause  4)  includes  a  kabuleut.  The  cases 
therefore  cited  under  section  2  regarding  the  registration  of  pattahs  are 
applicable  to  the  registration  of  kabuleuts. 

Stamp  required  for  kabuleuts. — '  Counterpart '  includes  a  kabuleut  in 
cases  where  a  lease  has  been  granted  (Act  XVIII  of  1869,  section  3, 
clause  12).  The  counterpart  of  a  lease  granted  to  a  cultivator  ia 
exempt  from  stamp  duty,  unless  a  fine  or  premium  be  paid  in  consider- 
ation of  such  lease  (section  15,  clause  10).  All  other  kabuleuts  are 
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chargeable  under  Schedule  II,  No.  16,  with  a  stamp  duty  of  one  rupee. 
In  the  absence  of  an  agreement  to  the  contrary,  the  expense  of  providing 
the  proper  stamp  for  a  counterpart  of  a  lease  shall  be  borne  by  the 
lessor  (section  6,  clause  5). 

A  suit  for  kabuleut  cannot  lie  against  a  non-occupancy  ryot. — A  land- 
lord cannot  claim  a  kabuleut  from  a  tenant  having  no  right  of  occu- 
pancy. For  if  a  ryot  has  a  right  of  occupancy  and  insists  on  that  right, 
he  impliedly  undertakes  to  give  a  kabuleut  at  fair  and  equitable  rates 
if  his  landlord  requires  him  to  do  so.  But  if  the  right  of  occupancy  is 
absent,  the  ryot  can  only  remain  on  the  land  by  the  permission  of  the 
landlord, — viz.,  on  such  terms  as  may  be  agreed  upon  between  the  land- 
lord and  himself  (4  W.  R.,  Act  X,  46,  Rammonee  Chuckerbutty  v. 
Alia  Buksh  ;  13  W.  R.,  117,  Raja  Sutto  Churn  Ghosal  v.  Gouree  Per- 
shad  Roy  ;  9  W.  R.,  595,  Khoda  Buksh  v.  Abdool  Gazee).  A  suit  for 
kabuleut  will  not  lie  for  a  right  to  fish  in  certain  waters  (6  W.  R.,  Act 
X,  101,  Mohun  Gobindo  Sein  v.  Nittaye  Haldar). 

The  relationship  of  landlord  and  tenant. — In  order  to  maintain  a  suit 
for  a  kabuleut,  the  plaintiff  must  show  that  the  relationship  of  land- 
lord and  tenant  subsists  between  him  and  the  defendant  f  7  W.  R.,  2, 
Ramessur  Audhicaree  v.  Watson  &  Co. )  If  the  relation  of  landlord 
and  tenant  is  not  established,  a  suit  for  kabuleut  must  altogether  fail 
(8  W.  R.,  329,  Yakoobali  v.  Kaernoollah  and  another).  No  suit  for  a 
kabuleut  can  lie  where  the  plaintiff  has  never  received  any  rent  from 
the  defendant,  nor  has  there  been  any  contract  between  the  two  to  pay 
and  receive  rent  (16  W.  R.,  296,  Sreemunto  Koondoo  v.  Brijonath  Pal 
Chowdhry ;  10  W.  R.,  438,  Chunder  Nath  Nagchowdhry  v.  Assanollah 
Mundul).  The  relation  of  landlord  and  tenant  is  not  to  be  presumed 
to  subsist  between  the  proprietor  of  land  and  any  person  occupying  that 
land,  but  must  be  proved  to  exist  by  a  contract,  express  or  implied,  to 
pay  rent  (3  W.  R.,  Act  X,  16,  Poorno  Dass  v.  Ajoodhya  Pershad ; 
1  W.  R.,  327,  Rajah  Joy  Mungul  Singh  v.  Syud  Bahadoor  Hossein).  A 
landlord  cannot  sue  a  trespasser  upon  his  laud  to  execute  a  kabuleut ; 
he  is  entitled  to  a  kabuleut  only  from  his  tenants  (10  W.  R.,  407, 
Mohunt  Jalha  v.  Koylash  Chuuder  Dutt).  A  ryot  who  holds  land  in 
excess  of  the  quantity  included  in  his  mokururee  pattah,  is  a  trespasser 
and  not  a  tenant  as  to  that  part  of  the  land,  and  cannot  be  sued  for  a 
kabuleut  at  an  enhanced  rent  (6  W.  R.,  Act  X,  57,  Rashum  Bibee  v. 
Bissonath  Sircar).  The  landlord's  remedy  is  to  eject  such  a  ryot  by 
process  of  law  or  to  sue  for  a  kabuleut  in  respect  of  the  excess  lands 
(6  W.  R.,  Act  Act  X,  106,  Rajmohun  Hitter  v.  Gooroo  Churn  Aych;  id., 
97,  David  v.  Ramdhun  Chatter] ee  and  others).  A  zemindar  cannot 
compel  a  trespasser  on  his  land  to  become  his  ryot  and  execute  a  kabu- 
leut in  his  favour,  and  the  fact  of  the  plaintiff's  having  obtained  a 
money-decree  under  section  15,  Act  XIV  of  1859,  against  a  person  does 
not  make  him  a  ryot  on  the  land  (16  W.  R.,  133,  Shaikh  Hamalee  v. 
Kumla  Kant  Banerjee).  A  servant  attached  to  a  mosque  cannot  be 
sued  for  a  kabuleut  by  the  mutwallee  (6  W.  R.,  Act  X,  9,  Hiddut 
Ali  v.  Koleemaalla  Meeajee).  A  suit  for  a  kabuleut  will  not  lie  in 
respect  of  a  prima  facie  rent-free  holding,  until  the  right  to  assess 
has  been  determined  in  a  previous  suit  (5  W.  R.,  Act  X,  62,  Nund 
Kishore  Loll  v.  Kureem  Buksh  Khan;  1  W.  R.,  15,  Mahomed  Myano- 
bool  Hek  v.  Mahomed  Syud  Khan;  8  W.  R.,  188,  Maharaja  Rani 


SEC.  10]  RENT  LAW  OF  BENGAL,  L.  P.  31 

Nath  Sing  Bahadoor  v.  Hurro  Lai  Pandey).  A  suit  for  a  kabuleut 
is  not  the  correct  mode  of  establishing  a  title  (3  W.  R.,  Act  X,  3, 
Jesham  Hossein  v.  Bakur  Ali).  A  decree  declaring  the  zemindar's 
right  to  assess  rent  on  lands  establishes  as  between  him  and  the 
person  in  possession  the  relation  of  landlord  and  tenant  (15  W. 
R.,  474,  Ranee  Sama  Soonduree  Debia  v.  Seetul  Khan).  A  suit  for 
kabuleut  will  lie  in  respect  of  lands  which  a  competent  Court  has 
found  to  be  the  mal  lands  of  the  plaintiff,  and  which  the  defendant  has 
no  right  to  hold  as  lakraj  (15  W.  R.,  345,  Rohinee  Gossamee  v.  Rutnes- 
sur  Koondoo  ;  17  W.  R.,  363,  Soudaminee  Debia  v.  Soroop  Chuuder 
Singh)  ;  contra : — The  mere  fact  of  certain  lands  having  been  declared 
in  a  previous  litigation  between  the  parties  to  be  mal  lands  of  the 
plaintiff's  zernindary,  is  not  sufficient  to  convert  the  defendant  into  a 
tenant  of  the  plaintiff.  So  long  as  the  lakraj dar  does  not  choose  to 
accept  the  terms  offered  to  him  by  the  plaintiff,  the  relation  of  land- 
lord and  tenant  cannot  come  into  existence,  and  therefore  no  suit  for  a 
kabuleut  will  lie  (12  W.  R.,  442,  Madhub  Chandra  Bhadro  v.  Mohima 
Chunder  Majumdar;  19  W.  R.,  262,  Soudamonee  Debia  v.  Mohesh 
Chunder  Chatterjee).  Where  a  landlord  has  got  a  decree  for  posses- 
sion, he  cannot  sue  for  a  kabuleut  (1  B.  L.  R.,  F.  B.  Rul.,  25, 
Ram  Nath  Choudhry). 

A  separate  kabuleut  cannot  be  claimed  for  uncultivated  lands  already 
comprised  in  a  lease,  on  the  ground  that  such  uncultivated  land  have 
now  been  brought  into  cultivation  (8  W.  R.,  219,  Sheik  Mahomed 
Kaloo  Choudhry  v.  Fedye  Sikdar).  A  suit  will  not  lie  for  a  kabuleut 
for  a  portion  of  the  lands  included  in  one  entire  holding,  for  which 
entire  holding  a  kabuleut  and  pattah  have  been  already  exchanged 
between  the  parties  (8  W.  R.,  467,  Abdool  Ali  v,  Yar  Ali  Khan). 

Can  a  co-sharer  sue  a  joint-tenant  for  a  kabuleut  ?  —  A  person 
who  is  entitled  to  a  fractional  share  of  an  undivided  estate,  can- 
not sue  for  a  kabuleut  in  respect  of  such  undivided  share  ( 1 1  W. 
R.,  25,  Surrut  Soondoree  Debia  v.  Watson  &  Co. ;  id.,  393,  Woodoy 
Chunder  Dhur  v.  Kalee  Tara  Dossia  ;  5  W.  R.,  Act  X,  68,  Ram  Joy 
Sing  v.  Nagur  Gazee  ;  11  W.  R.,  373,  Nussurut  Ali  v.  Abdool  Kureem 
Choudhry).  The  proprietor  of  a  fractional  share  of  an  undivided 
estate  has  a  right  to  sue  for  a  kabuleut  for  such  share,  if  he  can  prove 
that  the  defendants  have  heretofore  recognized  him  as  the  proprietor 
of  a  particular  share,  and  paid  him  separately  a  certain  proportion  of 
the  rent  (14  W.  R.,  432,  Ramanath  Rukhit  v.  Chand  Huree  Bhooya  ; 
12  W.  R.,  30,  Gunga  Naraiii  Dass  v.  Sharoda  Mohun  Roy).  An  owner 
of  a  fractional  share  of  an  undivided  estate  as  to  whose  share  there  is 
no  doubt,  can  sue  for  his  share  of  the  rents  (1  W.  R.,  253,  Mohammed 
Sing  i).  Mussamut  Mugy  Choudhrain).  The  purchaser  of  an  undisputed 
share  of  an  estate  may  obtain  a  decree  for  a  kabuleut  in  respect  of  his 
share  (6  W.  R.,  Act  X,  53,  Nidheeram  Sircar  v.  Dhun  Kishen  Bhuttachar- 
jee).  A  conflict  of  opinions  having  arisen  in  the  above  decisions,  Glover 
and  Kemp,  JJ.,  referred  to  a  Full  Bench  the  question — whether  a 
suit  by  the  owner  of  a  fractional  share  of  an  undivided  estate  for  a 
kabuleut  will  lie1?  The  majority  of  the  Full  Bench  ruled  that  such  a 
question  did  not  arise  in  that  particular  case,  and  it  remained  in  statu  quo. 
Some  passing  remarks  were  made  in  the  judgments  of  Norman,  C.  J., 
and  Mitter,  J.,  bearing  upon  the  point,  which  may  be  here  quoted. 
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"  A  tenure  is  an  entire  thing.  And  a  tenant  is  not  liable  to  have 
an  entire  tenure  subdivided  and  split  up  against  his  own  will  and  to 
his  own  prejudice  by  any  act  on  the  part  of  the  persons  to  whom  he 
is  liable  to  pay  rent.  Again,  the  contract  or  obligation  to  pay  rent  as 
a  single  sum  cannot  be  split  up  and  subdivided  and  converted  into 
several  obligations  to  pay  different  proportionate  part  of  the  sum  to 
different  individuals  at  the  will  of  the  party  to  whom  the  rent  is  pay- 
able. As  a  general  rule,  the  holder  of  a  tenure  cannot  be  sued  by 
owners  of  fractional  shares  in  the  superior  tenure  for  separate  kabuleuts 
according  to  the  proportions  to  which  they  allege  themselves  to  be 
entitled  in  the  superior  tenure." — Per  Norman,  C.  J.  "  The  shareholders 
of  an  undivided  estate  have  no  right  to  divide  a  holding  or  tenure 
without  the  consent  of  the  tenant.  The  payment  to  each  shareholder 
of  his  quota  of  the  rent  is  of  itself  no  evidence  of  such  consent ; 
although  when  coupled  with  other  facts  and  circumstances,  it  may 
justify  a  Court  of  justice  in  coming  to  the  conclusion  that  the  tenant 
actually  consented  to  the  division  of  his  tenure  into  a  corresponding 
number  of  distinct  holdings"  (Per  Hitter,  J.,  15  W.  R.,  F.  B.,  21, 
Indur  Chunder  Doogur  v.  Bindabun  Beharee). 

A  suit  for  a  kabuleut  cannot  lie  without  previous  tender  of  pattah. — A 
suit  cannot  be  brought  to  compel  the  tenant  to  execute  a  kabuleut 
unless  the  landlord  has  tendered  a  pattah  to  him  such  as  he  was  en- 
titled to  receive  (12  W.  R.,  F.  B.,  27,  Ukhoy  Sunker  Chukerbutty  v. 
Raja  Indro  Bhusan  Deb  Roy  ;  14  W.  R.,  172,  Ziunut  Bibee  v.  Jaffur 

Ali). 

Term  of  kabuleut. — In  a  suit  for  kabuleut  if  the  plaint  mentions 
no  date  for  the  commencement  of  the  kabuleut,  the  plaint  does  not 
disclose  a  sufficient  cause  of  action,  and  ought  to  be  returned  by  the 
Court ;  but  if  the  plaint  has  been  admitted,  and  the  case  heard,  the 
Court  may  supply  the  omission  by  specifying  in  its  decree  the  time 
from  which  the  kabuleut  ought  to  commence  (10  W.  R.,  F.  B.,  14, 
Golam  Hahorned  v.  Asmutalee  Khan  Chowdhry ).  Where  a  suit  for 
a  kabuleut  at  an  enhanced  rent  is  decreed  without  any  term  being 
fixed  by  the  Court,  the  kabuleut  executed  is  inoperative  beyond  the 
year  of  demand  (15  W.  R.,  424,  Raja  Kristo  Chunder  Murdraj  v. 
Poorosuttum  Dass). 

Suit  for  kabuleut  at  an  enhanced  rent. — Previous  service  of  notice 
necessary. — A  suit  for  a  kabuleut  at  an  enhanced  rate  of  rent  cannot 
be  maintained  without  a  previous  notice  under  section  14.  And  that 
in  such  cases  the  landlord  is  restricted  to  the  grounds  mentioned  in 
section  18  (10  W.  R.,  F.  B.,  14,  per  Hitter,  J. ;  3  W.  R.,  29,  F.  B., 
Thakoranee  Dassee,  per  Peacock,  C.J.,  Norman,  Kemp,  Pundit,  and 
Campbell,  JJ. ;  12  W.  R.,  F.  B.,  27,  Ukhoy  Sunker  Chukerbutty  v. 
Rajah  Iiidro  Bhusau  Deb  Roy).  A  landlord  suing  a  ryot  for  a  kabu- 
leut is  bound  to  make  out  the  reasonableness  of  the  rent  which  he 
demands,  and  a  fortiori  that  the  ryot  is  holding  the  particular  land 
specified  in  the  suit  (9  W.  R.,  521,  Shib  Chunder  Bose  v.  Ram  Chand 
Chund).  When  a  landlord  sues  for  a  kabuleut  at  a  specific  rate 
of  rent,  and  fails  to  show  that  he  is  entitled  to  that  rate  at  the  time 
of  the  decree,  he  is  not  entitled  to  a  decree  for  a  kabuleut  at  the 
rate  which,  in  the  judgment  of  the  Court  upon  the  evidence  before  it, 
would  be  fair  and  equitable  ;  but  his  suit  should  be  entirely  dismissed, 
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for  he  is  entitled  to  a  decree  only  upon  proof  that  the  rate  which  he 
demanded  was  jnst  and  proper  ( 10  W.  R.,  F.  B.,  14,  Golam  Mahomed  v. 
Asmutalee  Khan  Chowdhry  ;  10  W.  R.,  213,  Hameed  Ali  v.  Afaoodeen  ; 
id.,  77,  Deen  Dyal  Puramanick  v.  Surendronath  Roy).  In  a  suit  for  a 
kabuleut  at  an  enhanced  rent,  if  the  landlord  fails  to  make  out  his 
title  to  the  full  quantity  of  land  mentioned  in  his  plaint,  his  suit 
should  be  dismissed  on  the  principle  laid  down  in  the  Full  Bench 
Ruling  above  quoted,  which  applies  equally  whether  the  difference 
is  in  the  quantity  of  the  land  or  in  the  rate  of  rent  at  which  the 
kabuleut  is  asked  for  (13  W.  R.,  280,  Shib  Ram  Ghose  v.  Praii 
Parriah ).  The  same  Full  Bench  Ruling  is  also  applicable  where  the 
rate  claimed  is  found  to  be  above  what  is  fair  and  equitable,  even 
though  the  rent  is  asked  only  for  excess  lands  (15  W.  R.,  289,  Baboo 
Kunchan  Deo  Singh  v.  Fekaet  Sidhuath  Sing).  In  a  recent  case, 
Glover,  J.,  remarked,  that  "  in  the  cases  referred  to  above,  the  suit  for  a 
kabuleut  was  brought  without  any  previous  service  of  notice  of 
enhancement.  In  the  Full  Bench  case  (10  W.  R.,  F.  B.,  14),  express 
mention  is  made  of  this  fact ;  and  in  the  two  others  (13  W.  R.,  280, 
and  15  W.  R.,  289)  there  is  no  allusion  to  any  notice,  and  it  appears 
to  me  that  there  is  the  widest  possible  difference  between  the  two 
classes  of  cases.  It  may  be,  and  I  think  it  is  quite  right,  that,  where 
a  landlord,  without  any  previous  notice,  sues  a  tenant  for  a  kabuleut  at 
a  certain  fixed  sum,  he  should  be  held  to  a  strict  proof  of  his  claim  to 
have  a  kabuleut  at  that  fixed  sum,  and  that  if  he  fails,  his  suit  should 
be  at  once  dismissed,  even  though  he  be  able  to  prove  that  he  is 
entitled  to  a  kabuleut  for  some  smaller  sum.  And  the  reason  is  that  the 
tenant  has  been  taken  unfairly  by  surprise.  His  first  intimation  of  his 
landlord's  intention  has  been  a  suit  for  a  kabuleut  at  a  rate  much 

higher  than  he  has  hitherto  been  paying In  such  a  case,  it  is 

right  that  the  landlord  should  be  obliged  to  prove  every  tittle  of  his 
claim,  and  should  have  his  suit  dismissed  if  he  fails.  But  where  the 
tenant  has  had  full  and  timely  notice  of  the  grounds  on  which  his 
landlord  claims  a  kabuleut  at  an  enhanced  rent,  the  case  seems  to  me 
very  different.  And  in  such  a  case  the  landlord  is  entitled  to  a  decree 
for  a  kabuleut  for  what  he  may  prove  to  be  a  fair  and  equitable  demand, 
notwithstanding  his  failure  to  prove  his  right  to  a  kabuleut  at  the  rate 
fixed  by  him  in  the  plaint"  (18  W.  R.  272,  Gopeenath  Jannah  v.  Jeteo 
Mollah).  The  Full  Bench  Ruling  of  Vol.  X  of  the  Weekly  Reporter  was 
held  applicable  to  cases  in  respect  of  lakraj  lauds  for  the  first  time  resumed 
and  assessed  (19  W.  R.,  262,  Sowdamiuee  Debia  v.  Mohesh  Chunder 
Mookerjia;  21  W.  R.,  224,  Jellor  Ruhman  v.  Seetaram  Dutt).  A  land- 
lord is  bound  to  prove  that  the  rate  of  rent  at  which  he  claims  a  kabu- 
leut is  the  rate  that  he  has  been  in  the  habit  of  receiving  from  the  ryot 
(17  W.  R.,  388,  Ratnjeebun  Chukrobutty  v.  Khoodiram  ChatterjeeX 

A  decree  for  a  kabuleut  against  a  person  holding  land  adversely 
without  any  contract  cannot  have  a  retrospective  effect,  and  the  plaintiff 
cannot  maintain  a  suit  for  arrears  of  rent  for  a  period  previous  to  the 
kabuleut  (8  W.  R.,  338,  Jan  Ali  v.  Gooroodass  Roy). 

When  an  intervenor  opposes  a  suit  for  kabuleut,  the  sole  question 
is,  who  was  actually  and  in  good  faith  in  receipt  and  enjoyment  of  rent 
before  and  up  to  the  time  of  the  suit  (8  W.  R.,  516,  Kalee  Mohun  Roy  v, 
Sheik  Nazir). 

F 
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A°ioX  of  1859>      XI.     Every  under-tenant  or  ryot,  from  whom  any  sum 

„  is   exacted    in    excess     of    the    rent 

Penalty  for  exactions  .  .  , 

—double  the  amount     specified   in    his    pattan,    or    payable 
exacted.     What    re-     under     the     provisions   of    this    Act, 

whether  as  abwab  or  under  any  other 
pretext;  and  every  under-tenant,  ryot,  or  cultivator, 
from  whom  a  receipt  is  withheld  for  any  sum  of  money 
paid  by  him  as  rent,  shall  be  entitled  to  recover  from 
the  person  receiving  such  rent,  damages  not  exceeding 
double  the  amount  so  exacted  or  paid.  Receipts  for 
rent  shall  specify  the  year  or  years  on  account  of  which 
the  rent  is  acknowledged  to  have  been  paid;  and  any 
refusal  to  make  such  specification  shall  be  held  to  be  a 
withholding  of  a  receipt. 

Notes. 

Sum  exacted  in  excess  of  the  rent. — Section  54  of  Regulation  VIII  of 
1793  declares  that  "  the  impositions  upon  the  ryots,  under  the  denomina- 
tion of  abwab,  mahtoot,  and  other  appellations,  from  their  number  and 
uncertainty,  having  become  intricate  to  adjust,  and  a  source  of 
oppression  to  the  ryots,  all  proprietors  of  land  and  dependent  talookdars 
shall  revise  the  same,  in  concert  with  the  ryots,  and  consolidate  the 
whole  with  the  assul  into  one  specific  sum."  Section  55  provides  that  no 
land-owner  shall  in  future  impose  any  new  abwab  or  mahtoot  upon 
the  ryots  under  any  pretence  whatever,  and  that  every  such  exaction 
shall  be  punished  by  a  penalty  equal  to  three  times  the  amount 
imposed.  The  landlord  is  not  entitled  to  recover  from  the  ryot  any- 
thing beyond  his  rent,  except  on  the  ground  of  some  express  contract 
to  pay  it.  His  suit  to  recover  certain  cesses  called  Bukoomat,  which 
he  included  in  his  plaint  over  and  above  the  rent,  was  dismissed  (10 
W.  R.,  257,  Orjoon  Sahoo  v.  Aunnndo  Singh).  In  the  absence  of  a 
special  contract,  a  claim  for  an  illegal  cess  of  so  much  goor  on  every 
maund  manufactured,  over  and  above  the  regular  money-rent,  was 
disallowed ;  for  such  cess  cannot  be  recovered  in  a  Court  of  Law 
(7  W.  R.,  453,  Sonnum  Sookul  v.  Shaik  Elahee  Buksh).  A  landlord  is 
not  entitled  to  levy  a  cess  on  persons  grazing  their  cattle  within  the 
precincts  of  his  mehal  (9  W.  R.,  300,  Bhugeeruth  Sikdar  v  Ram  Narain 
Mundur).  An  arbitrary  and  indefinite  cess  on  ryots  (e.g.  Porobi  or 
putwareean),  such  as  is  described  in  section  54  of  Regulation  VIII  of 
1793,  is  now  prohibited  by  this  section.  A  contract  to  provide  for  the 
collection  and  payment  of  such  illegal  cesses  is  illegal  and  void  (11 
W.  R.,  395,  Kumolakant  Ghose  v.  Kanoo  Mahomed  Mundul;  12  W. 
R.,  29,  Burmah  Chowdhry  v.  Sreenund  Singh ;  vide  also  Act  IX  of 
1872,  ss.  24  and  23).  A  putwaree's  wages  and  allowances  are  in  the 
nature  of  illegal  cesses,  and  cannot  be  recovered  in  a  suit  for  rent  (23 
"W".  R.,  447,  Mengur  Munder  v.  Baboo  Huree  Mohun  Thakoor).  The 
payment  of  an  illegal  cess  for  three  years  cannot  legalize  it  (5  W.  R., 
Act  X,  86;  Dhalee  Paramanick  v.  Anondo  Chunder  Tolapatro).  A 


SEC.  11 J  RENT  LAW  OF  BENGAL,  L.  P.  35 

tenant  adjudged  to  pay  a  particular  cess  or  demand  in  a  particular  year 
is  not  therefore  compelled  to  pay  it  for  ever  (10  W.  R.,  257,  Orjoou 
Sahoo  v.  An  undo  Singh).  Certain  payments  which  were  not  so  much 
in  the  nature  of  cesses  as  of  rent  in  kind,  and  which  were  fixed  and 
uniform,  and  had  been  paid  by  the  ryot  from  the  beginning  according  to 
local  custom,  were  held  not  to  be  illegal  cesses  (24  W.  R.,  Budhna 
Orawan  Mahtoon  v.  Jemadar  Baboo  Jogessur  Doyal  Singh).  There 
is  nothing  illegal  in  a  purabee,  when  it  is  part  of  the  consideration 
for  which  an  agreement  is  entered  into  (24  W.  R.,  90,  Juggodish 
Chunder  Biswas  v.  Zurrikoollah  Sircar,  per.  Macpherson,  C.J.)  If 
a  zemindar  demands  a  cess  over  and  above  the  original  rent,  and  the 
ryot  consents  and  contracts  to  pay  it,  the  demand  and  the  old  rent 
form  a  new  rent  lawfully  claimable  under  the  contract.  Mr.  Justice 
Ainslie  observing  abwabs  are  cesses  which  a  ryot  is  compelled  to  pay 
to  a  zemindar  in  excess  of  his  rent  (22  W.  R.,  12,  Jeyabella 
Pramanick  v.  Jogudish  Nath  Roy). 

Any  sum  of  money  paid  by  him  as  rent. — Damages  under  this  section 
are  recoverable  only  in  respect  of  money  simply  and  actually  paid  as 
rent,  but  not  in  respect  of  money  paid  under  an  agreement  to  a  party 
other  than  the  party  entitled  to  receive  the  rent  (6  W.  R.,  Act  X,  79, 
Sumeena  Bebee  v.  Koylash  Chunder  Roy);  nor  in  respect  of  money 
paid  as  a  deposit  (1  W.  R.  318,  Teelok  Chunder  Sirkar  v.  Kumola 
Kant  Mitter).  Where  a  landlord  sublets  land  to  a  ryot  for  the  pur- 
pose of  raising  crops  under  a  contract  to  share  the  produce  with 
him  and  appropriates  the  whole  of  the  crop  to  his  own  use,  a 
suit  by  the  ryot  to  recover  his  share  of  the  produce  is  not  a  suit 
within  the  meaning  of  this  section  (10  W.  R.,  203,  Gureeboollah  Pora- 
inanick  v.  Fukeer  Mahomed  Kholoo). 

Shall  be  entitled  to  recover  damages  not  exceeding  double  the  amount  so 
exacted  or  paid. — When  it  is  proved  that  receipts  have  been  with- 
held, the  Court  has  no  power  to  refuse  damages  altogether,  but  may 
exercise  its  discretion  in  awarding  the  amount  of  damages.  It  may 
assess  the  damages  at  any  sum  it  pleases,  not  exceeding  double  the 
amount  so  paid  as  rent  (1  W.  R.,  290,  Zumeerodunnissa  Khanum  v. 
Phillipe;  18  W.  R.  25,  Brojo  Nath  Dey  v.  Shuniboo  Chunder  Chat- 
terjee;  13  W.  R.,  391,  Joheerooddun  Mahomed  v.  Debee  Pershad 
Singh). 

Stamp  on  receipts  of  rent. — A  receipt  for  any  sum  of  money  exceed 
ing  Rs.  20  requires  a  stamp  of  one  anna  (Schedule  II  No.  7  of  Act 
XVIII  of  1869).  But  a  receipt  granted  to  a  cultivator  for  the  rent  of 
land  paying  revenue  to  Government  is  exempt  from  stamp  duty 
(section  15,  clause  1  of  the  Stamp  Act).  A  chaUan  bearing  a  mubluJcbundi, 
or  total  in  figures,  and  some  mark,  not  a  signature,  of  the  teshildar,  is 
not  a  receipt  within  the  meaning  of  this  section  (13  W.  R.,  22,  Johur- 
oodeen  v.  Debee  Pershad  Singh).  Receipts  for  rent  shall  specify  the 
year  or  years  on  account  of  which  the  rent  is  acknowledged  to  have 
been  paid. 

Appropriation  of  payments. — "  The  general  rule  of  law  is,  that  the 
party  who  pays  money  has  a  right  to  apply  that  payment  as  he  thinks 
fit.  If  there  are  several  debts  due  from  him,  he  has  a  right  to  say  to 
which  of  those  debts  the  payment  shall  be  applied.  If  he  does  not 
make  a  specific  application  at  the  time  of  payment,  then  the  right  of 
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application  generally  devolves  on  the  party  who  receives  the  money  " 
( Addison  on  Contracts,  page  985  ).  "  Where  a  debtor,  owing  several 
distinct  debts  to  one  person,  makes  a  payment  to  him,  either  with 
express  intimation,  or  under  circumstances  implying  that  the  payment 
is  to  be  applied  to  the  discharge  of  some  particular  debt,  the  payment, 
if  accepted,  must  be  applied  accordingly"  (The  Indian  Contract  Act, 
No.  IX  of  1872,  s.  59).  The  payments  in  each  year  must  be  presumed 
to  be  for  the  current  year  till  the  contrary  is  shown  ;  and  the  surplus 
payments  must  prima  facie  be  presumed  to  be  for  past,  and  not  for  sub- 
sequent years  (Gap  No.  W.  R.,  Act  X,  14,  Tara  Monee  Dossee  v.  Rally 
Churn  Surmah).  If  a  ryot  shows  payment  of  rent  for  1265  and  1266, 
it  is  to  be  presumed  that  all  previous  claims  have  been  satisfied.  To 
entitle  the  landlord  to  carry  to  the  credit  of  1264  any  of  the  payments 
made  in  1266,  he  must  show  that  at  the  close  of  1264  there  was  an 
arrear  due  to  him  (1  W.  R.,  274,  Ranee  Surut  Soonduree  Debia  v. 
Brodie).  "  Where  the  debtor  has  omitted  to  intimate,  and  there  are  no 
other  circumstances  indicating,  to  which  debt  the  payment  is  to  be  applied, 
the  creditor  may  apply  it  at  his  discretion  to  any  lawful  debt  actually 
due  and  payable  to  him  from  the  debtor,  whether  its  recovery  is  or  is 
not  barred  by  the  law  in  force  for  the  time  being  as  to  the  limitation  of 
suits"  (Act  IX  of  1872,  s.  60).  A  general  payment  made  in  one 
year,  without  proof  that  it  was  in  satisfaction  of  the  rents  of  that  year, 
may  be  applied  in  satisfaction  of  the  arrears  of  the  previous  years  (Gap 
No.  W.  R.,  Act  X,  15,  Ahmuty  v.  Brodie).  A  payment  for  rent  should 
be  credited  to  the  oldest  rents  first,  and  not  to  current  rents,  unless  so 
specifically  stated  by  the  party  making  it  (Gap  No.  W.  R.,  Act  X,  134, 
Ranee  Surnomoyee  v.  Singhoroof  Bibee).  Hence  it  appears  that  pay- 
ment of  rent  for  the  current  year  does  not  necessarily  show  that  the 
rents  for  the  past  years  have  been  paid.  "  Where  neither  party  makes 
any  appropriation,  the  payment  shall  be  applied  in  discharge  of  the 
debts  in  order  of  time,  whether  they  are  or  are  not  barred  by  the  law 
in  force  for  the  time  being  as  to  the  limitation  of  suits.  If  the  debts 
are  of  equal  standing,  the  payment  shall  be  applied  in  discharge  of  each 
proportionately"  (Act  IX  of  1872,  s.  61). 

Illegal  exactions. — Under  the  provisions  of  this  section  the  principals 
(i.e.,  zemindars)  are  liable  for  the  acts  of  their  agents  (2  Hay's  Rep.,  516, 
Rashmonee  Debia  v.  Ramjoy  Saha).  The  amount  of  money  recovered 
by  a  zemindar  under  a  proceeding  prescribed  by  law,  cannot  be  con- 
sidered illegal  exaction  of  rent  under  this  section  (2  Hay's  Rep.,  519, 
Debendro  Nath  Roy  Chowdhry  v.  Chandro  Monee  Chowdhrain). 

Act  x  of  1859,      XII.     All  power  at  any  time   heretofore   vested   in 
s  lh  zemindars    and  other  landholders  of 

Landholder  not  to  en-  ,..  .  ,  <?       i     • 

force  payment  of  rents     compelling  the    attendance   or    their 
by  other  means  than     tenants  for  the  adjustment  of   their 

rents  or  for  any  other  purpose  is  with- 
drawn ;  and  all  such  persons  are  prohibited  from  adopt- 
ing any  means  of  compulsion  for  enforcing  payment  of 
the  rents  due  to  them,  other  than  by  suit  or  distress,  or 
otherwise  under  the  provisions  of  this  Act. 


s.  13. 
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XIII.  If   payment   of    rent,    whether    the    same   be  Jc[ x  of  1859' 

Damages  for  extort-      le§all.V    due  °r    not'    is    extorted    from  "' 

ing  payment  of  rent  by  any  under-tenant  or  ryot  by  illegal 
illegal  duress.  confinement  or  other  duress,  such 

under-tenant  or  ryot  shall  be  entitled  to  recover  such 
damages,  not  exceeding  in  any  case  the  sum  of  two 
hundred  rupees,  as  may  be  deemed  a  reasonable  compen- 
sation for  the  injury  done  him  by  such  extortion.  An 
award  of  compensation  under  this  section  shall  not  bar 
or  affect  any  penalty  or  punishment  to  which  the  person 
practising  such  extortion  may  be  subject  by  law. 

XIV.  No  under-tenant  or  ryot,  who  holds  or  culti-  Acf* of  1859> 
Notice  required  to     vates  land  without  a  written   engage-" 

render  enhancement  le-  merit,  or  under  a  written  engagement 
Sal-  not  specifying  the  period  of  such 

engagement,  or  whose  engagement  has  expired  or  has 
become  cancelled  in  consequence  of  the  sale  for  arrears 
of  rent  or  revenue  of  the  tenure  or  estate  in  which  the 
land  held  or  cultivated  by  him  is  situate,  and  has  not 
been  renewed,  shall  be  liable  to  pay  any  higher  rent  for 
such  land  than  the  rent  payable  for  the  previous  year, 
unless  a  written  notice  shall  have  been  served  on  such 
under-tenant  or  ryot,  in  districts  or  parts  of  districts 
where  the  Fuslee  year  prevails,  in  or  before  the  month 
of  Jeyt,  and  in  districts  or  parts  of  districts  where  the 
Bengallee  year  prevails,  in  or  before  the  month  of  Poos, 
specifying  the  rent  to  which  he  will  be  subject  for  the 
ensuing  year,  and  the  ground  ou  which  an  enhancement 
of  rent  is  claimed.  Such  notice  shall  be  served  by  order 
of  the  Collector  in  whose  jurisdiction  the  lands  are 
situate,  on  the  application  (which*  may  be  on  plain 
paper)  of  the  person  to  whom  the  rent  is  payable,  and 
shall,  if  practicable,  be  served  personally  upon  the 
under-tenant  or  ryot.  If  for  any  reason  the  notice 
cannot  be  served  personally  upon  the  under-tenant  or 
ryot,  it  shall  be  affixed  at  his  usual  place  of  residence :  or  if 
he  have  no  such  place  of  residence  in  the  district  in  which 
the  land  is  situated,  the  mode  of  service  of  such  notice 
shall  be  by  affixing  it  at  the  mal  cutcherry  of  such  land, 
or  other  conspicuous  place  thereon,  or  at  the  village 

*  Repealed  by  s.  2  of  Act  VII  (B.  C.)  of  1870. 
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Chowree,  or  Choupul,  or  at  some  other  conspicuous  place 
in  the  village  in  which  the  land  is  situate. 

Notes. 

Enhancement  of  non-occupancy  ryots. — Previous  service  of  notice 
under  this  section  is  necessary  whether  the  ryot  possesses  a  right 
of  occupancy  or  not.  In  the  case  however  of  occupancy  ryots,  the 
landlord  is  restricted  to  the  grounds  stated  in  section  18  of  this 
Act  (vide  3  W.  R.,  Act  X,  29,  Thakurani  Dossee  v.  Bissessur  Mukher- 
jea).  But  where  no  right  of  occupancy  exiets,  he  may  state  other 
terms  than  those  mentioned  in  that  section :  and  if  those  grounds 
are  disputed,  it  is  for  the  Court  to  determine  whether  they  are  just 
and  reasonable  or  not  (10  W.  K.,  F.  B.,  33,  Bokronath  Mundul  v. 
Benod  Ram  Singh).  So,  in  the  case  of  a  non-occupancy  ryot,  a 
landlord's  notice  of  enhancement  is  valid  if  it  state  the  rent  to  which 
the  tenant  will  be  subject  for  the  ensuing  year,  and  the  ground  on 
which  enhancement  is  claimed,  even  if,  among  the  reasons  assigned 
are  some  which  will  not  bear  examination.  The  only  limit  to  the  land- 
lord's power  of  enhancement  after  notice,  is  the  fairness  and  reason- 
ableness of  the  rent  (15  W.  R.,  520,  Srigopal  Mullik  v.  Dwarknath 
Sen).  It  has  lately  been  held  by  Phear,  J.,  that  a  landlord  seeking  to 
obtain  an  enhanced  rate  of  rent  on  account  of  any  jote  held  by  a  tenant 
without  a  right  of  occupancy,  has  no  right  to  obtain  a  judicial  assess- 
ment upon  the  footing  of  a  notice  under  this  section.  His  right 
in  accordance  with  section  8  is  to  make  his  own  terms  with  the  tenant,  or 
to  turn  him  out  of  occupation.  This  he  can  do  by  serving  the  tenant 
with  a  reasonable  notice  to  quit,  unless  he  agrees  to  pay  the  rent 
required  :  and  if  the  tenant  continues  in  occupation,  he  must  be  taken  to 
have  agreed  by  implication  to  pay  that  rent  (22  W.  R.,  548,  Janoo 
Mandur  v.  Brijo  Singh).  In  the  case  of  non-agricultural  holdings, 
landlords  and  tenants  cannot  be  compelled  to  enter  into  a  contract 
against  their  inclination,  nor  can  a  tenant  who  holds  at  an  inadequate 
rate,  and  who  has  no  right  to  hold  at  a  fixed  rate,  be  compelled  by  pro- 
ceedings in  the  Civil  Court  to  pay  a  higher  rate  of  rent  (23  W.  R.,  61, 
Rani  Lalan  Monee  v.  Raja  Ajudhya  Ram  Khan).  The  terms  of  this 
section  are  sufficiently  wide  and  general  to  secure  to  every  under-tenant 
a  right  to  receive  a  written  notice  before  he  can  be  called  on  to  pay  any 
higher  rent  than  that  paid  during  the  preceding  year  :  of  course  when 
the  ryot  enters  into  some  fresh  engagement  to  pay  at  a  higher  rate,  the 
case  is  different  (16  W.  R.,  153,  D'Silva  v.  Raj  Koomar  Dutt). 

If  a  ryot  has  a  right  of  occupancy  his  rate  of  rent  can  only  be 
enhanced  in  the  mode  prescribed  by  law ;  if  he  has  not,  his  landlord  can 
only  claim  arrears  of  rent  on  the  ground  of  actual  agreement,  express 
or  implied.  Such  claim  cannot  be  made  at  an  enhanced  rate  simply 
because  the  landlord  has  settled  with  Government  at  a  higher  rate  of 
revenue  (22  W.  R.,  10,  Roopun  Roy  v.  Purdeep  Singh).  A  landowner 
seeking  to  bind  his  tenants  by  the  settlement  proceedings  should  show 
distinctly  that  they  were  parties  to  the  enquiry  held  by  the  Collector 
into  the  nature  and  extent  of  their  holdings  (22  W.  R.,  455,  Syud 
Shah  Ali  Ahmed  v.  Doorga  Roy).  Where  increased  rent  is  imposed  in 
the  course  of  settlement  proceedings,  the  Collector's  junimabundee 
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must  show  the  consent  of  all  the  ryots  before  they  can  be  held  to  be 
bound  by  it  (22  W.  R.,  540,  Reazooddeen  Mahomed  v.  McAlpine).  The 
rents  of  the  tenants  of  a  Government  khas  mehal  can  be  enhanced . 
only  after  service  of  notice  under  this  section  (6  W.  R.,  Act  X,  5, 
The  Nawab  Nazim  of  Bengal  v.  Ram  Lall  Ghose).  If  the  auction- 
purchaser  of  a  Mas  mehal  seeks  to  make  a  tenant  pay  more  rent  than 
he  has  hitherto  paid,  he  must  proceed  under  this  section  (20  W.  R., 
207,  Enyetulla  v.  Nobo  Coomar  Sein).  The  rent  of  a  joint  undivided 
tenure  cannot  be  enhanced  on  the  strength  of  an  ekrar  executed  by  one 
of  the  coparceners  (17  W.  R.,  139,  Hernaydulla  Chowdhry  v.  Nilkant 
Mullick). 

Notice  ivhere  necessary.— Previous  service  of  notice  is  not  necessary  in 
a  case  in  which  there  is  an  express  written  agreement  between  the  parties 
providing  for  the  payment  of  rent  at  a   specified   rate   from   a   specified 
point  of  time   (17    W.   R.,   258,  Bhyrub   Chunder  Majumdar  v.  Hurro 
Prosunno  Bhuttacharjee).     Nor  is  it  necessary   in   the   case   of  a   suit 
for   arrears  of  rent  at  a  rate  fixed  by  arbitration  where  the  parties  had 
agreed  to  submit  their  claims  to  arbitrators  (18   W.    R.,  533,   Mudhoo 
Manjee  v.  Raja  Nilmonee  Sing  Deo  Bahadoor).     A  notice   of  enhance- 
ment,  according  to  the  rate  mentioned  in  an  agreement,  is  necessary  as 
to  lands  found  in  excess  on  measurement,   where   no   term  is   specified 
in  the  written  agreement  (4  W.  R.,  Act  X,  35,  Raja    Borodakant  Roy 
Bahadoor  v.  Sib  Sunkuree  Dassee).     A   suit  for   arrears   of  rent  of  a 
quantity   of  land   alleged  to  have  been  held  by  the  defendant  over  and 
above  the  quantity  covered   by  his   pattah   is   in   substance   a   suit  for 
rent   at   an   enhanced   rate  requiring  the   issue   of  a  notice  under  this 
section  (15  W.  R.,  71,  Thekmee  Bildar  v.  Ram  Kishen  Lall).     Where 
a  landlord    sues   for   rents    on    account    of  land   found    to    be  in   the 
defendant's   possession   in    excess    of  the   quantity    mentioned    in    the 
kabuleut,   which   provides  that  if  on  measurement  the  actual  area  is 
found  to  be  in  excess  of  that  mentioned  therein,  the   ryot  will  pay   for 
the  whole  land  at  the  rate  specified,  he  is  not  required  to  issue  a  notice 
under  this   section,  for  the  ryot  is  not   '  holding  or  cultivating  land 
without  a  written   engagement  or  under    a   written    engagement   not 
specifying   any   period'  (19  W.  R.,  108,  Ram  Narain  Lall  v.  Gumbeer 
Singh).     The   necessity   of    serving  notice  of  enhancement  does   not 
cease,  because  the  defendant  pays  a  higher  rent  for  the  moiety  of  the 
defendant's  tenure  to  a  person  other  than   the   plaintiff  ( 2    Hay,   443, 
Shaikh   Neamut   Ali  v.   Shaik  Abdool).     Where  a  judgment  is  passed 
against  a  ryot,  in  a  contested  suit,  it  operates  as  a  notice  to  him  under 
this    section,     taking    effect    from    the    commencement   of    the    year 
following  that  in  which  the  decree  is  passed  (11  W.  R.,  3,  Ram   Nauth 
Dutt  v.   Joy   Kishen  Mookerjea  ;    6  W.  R.,  Act  X,  81,  Modu  Sudan 
Koondoo  v.  Gopee  Kishen   Gossain ;    10  W.  R.,  331,  Watson  &  Co.  v. 
Nil  Kant  Sircar  ;    and  2  Hay,  449,  Ramjeebun  Bose  v.  Tripoora  Dassee). 
But  a  decree  passed  before  the  enactment  of  Act  X  of  1859  cannot  do 
away  with  the  necessity   of  a  notice  of  enhancement  (11  W.  R.,  571, 
Kalee  Chunder  Chowdhry  v.  Ruttun  Gopal  Bahaduree  ;   7  W.  R.,  190, 
Bodh  Narain  Singh  v,  Rungo  Lall  Mundur). 

By  this  section,  the  notice  must  be  served  by  the  "  person  to  whom 
the  rent  is  payable."  And  by  the  term  'rent'  is  meant  the  ordinary 
rent,  or  the  rent  payable  for  the  past  year ;  the  future  enhanceable 
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rent  is  not  intended.  When  a  zemindar  has  leased  out  his  property 
to  a  farmer,  the  notice  of  enhancement  rnnst  be  served  by  the  farmer 
and  not  by  the  zemindar,  notwithstanding  an  agreement  between  the 
zemindar  and  the  farmer,  by  which  the  zemindar  reserved  to  himself  the 
right  of  serving  notices  of  enhancement  (3  W.  R.,  Act  X,  157, 
Binode  Lall  Ghose  v.  Mackenzie;  8  W.  R.,  72,  Doorga  Roy  v.  Shyam 
Lall  Jha;  10  W.  R.,  331,  Watson  &  Co.  v.  Nil  Kant  Sircar). 
Where  a  farm  is  given  with  a  reservation  of  the  right  to  sue  for 
enhancement  of  rent,  the  farmer,  and  not  the  zemindar,  is  the  person 
to  issue  notices  of  enhancement  (23  W.  R.,  228,  Doorga  Churn 
Chatterjee  v.  Goluck  Chunder  Biswas).  A  notice  of  enhancement  by 
a  farmer  as  agent  and  on  behalf  of  the  zemiTidar  is  legal  (3  W.  R., 
Act  X,  162,  Hem  Chunder  Chatterjee  v.  Poorno  Chunder  Roy).  A 
person  by  whom  notice  of  enhancement  was  served  at  the  time  when 
the  rent  was  payable  to  him,  is  entitled,  either  entirely  by  a  sale, 
or  partially  by  a  lease,  to  convey  to  the  purchaser  or  lessee  the 
rent  with  the  incident  of  its  being  liable  to  enhancement  under 
that  notice.  The  purchaser  or  lessee  is  not  obliged  to  serve  fresh 
notice  of  enhancement  (18  W.  R.,  144,  Kasshee  Roy  v.  Furzund 
Ali  Khan).  A  farmer  may  enhance  the  rents  of  his  ryots,  iinless 
precluded  by  express  terms  of  the  lease  (2  Hay,  394,  Russton  v. 
Girdharee  Tewaree  ;  1  Hay,  350,  Ishor  Ghose  v.  Hills).  An  undivided 
co-sharer  cannot  maintain  a  suit  for  enhanced  rent  against  a  joint- 
tenant,  without  evidence  that  the  rents  due  to  such  co-sharer  have  been 
separately  collected  or  that  there  was  an  agreement  to  pay  them  separ- 
ately ( 12  W.  R.,  30,  Gunganarain  Dass  v.  SarodaMohun  Roy  ;  17  W.  R., 
408,  Bhyrub  Mundul  v.  Gungaram  Banerjee  ;  17  W.  R.,  414,  Haradhun 
Gossamee  v.  Ram  Newas  Misser;  22  W.  R.,  385,  Raj  Chunder 
Mojoomdar  v.  Raja  Ram  Gope  ;  19  W.  R.,  168,  Dinobundhoo  Chowdry 
v.  Dinonath  Mookerjee). 

Notice  to  be  served  on  undertenants  and  ryots. — A  suit  for  enhanced 
rent  will  not  lie  unless  the  relationship  of  landlord  and  tenant 
subsists  between  the  parties  (2  Hay,  409,  Khaja  Abdool  Gunnee  v. 
Kherode  Chunder  Roy).  A  trespasser  cannot  be  sued  for  enhance- 
ment of  rent  (6  W.  R.,  Act  X,  106,  Raj  Mohun  Mitter  v.  Gooroo 
Churn  Aych;  id.,  57  Rushum  Bibee  v.  Bissonath  Sircar).  A  ryot 
cannot  be  said  to  be  in  the  relation  of  a  tenant  until  he  has  obtained 
possession  of  the  tenure  (6  W.  R.,  Act  X,  56,  Bharut  Chunder 
Sein  v.  Oseemoodeen).  A  notice  of  enhancement  should  be  served  on 
the  ryot  in  possession  (1  W.  R.,  210,  Ramnarain  Mookerjee  v.  Hurish 
Chunder  Biswas).  The  provisions  of  this  Act  for  enhancement  of  rent 
are  applicable  only  where  the  occupant  of  the  land  has  a  right  to 
remain  in  possession  as  against  the  owner  (14  W.  R.,  100,  Chunder 
Coomar  Banerjee  v.  Azeemooddeen).  In  a  case  of  joint  tenure  not 
subdivided  under  any  sanction  from  the  superior  landlord,  notice  of 
enhancement  need  not  be  served  on  all  persons  interested  under  an 
alleged  subdivision.  The  landlord  is  only  to  look  to  those  whom  he 
finds  in  his  register  as  his  recorded  tenants  (2  W.  R.,  Act  X,  93, 
Mothoor  Nath  Chatterjee  v.  Khetternath  Biswas).  So  also,  in  the  case 
of  a  transfer,  the  landlord  is  bound  only  to  look  to  his  registered  tenants 
(15  W.  R.,  99,  Sadu  Churn  Bose  v.  Guru  Churn  Bose;  23  W.  R., 
102,  Suroop  Chunder  Mitter  v.  Dhonye  Biswas).  But  where  a  zemindar 
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has  received  rent  for  several  years  from  the  tenant  in  possession, 
notwithstanding  that  he  is  not  registered  in  his  serishta,  it  is  upon 
such  recognized  tenant  that  his  notice  of  enhancement  must  be  served 
(Gap  No.  W.  R.,  Act  X,  112,  Nubo  Coomar  Ghose  v.  Kishen  Chun- 
der Banerjea;  15  W.  R.,  461,  Suddye  Puria  v.  Boistob  Purira).  A 
notice  should  not  be  served  on  parties  other  than  the  one  known  to 
the  zemindar  as  the  actual  tenant  (12  W.  R.,  265,  Huro  Mohun 
Mookerjee  v.  Gopal  Chunder  Sircar).  Where  a  landlord  receives  rent 
from  a  wife  as  his  tenant,  the  notice  of  enhancement  on  the  husband  is  not 
sufficient  (4  W.  R.,  Act  X,  2,  Sreeram  Ghose  v.  Moolook  Chunder  Dey). 
Notices  must  be  duly  served  on  each  defendant  (2  Hay,  120,  Lyon  v. 
Baneshur  Pal  and  others).  A  landlord,  serving  notice  of  enhancement, 
has  no  right  to  consolidate  distinct  and  independent  holdings  without  the 
consent  of  the  ryot.  The  ryot,  on  the  other  hand,  is  entitled  to  a  notice 
or  notices  specifying  the  several  holdings  in  his  possession,  the  amount  of 
enhanced  rent  he  is  liable  to  pay  for  each,  and  the  ground  of  such 
enhancement  in  each  instance.  For  it  may  be  that  some  of  his  jiimmas 
are  absolutely  protected  from  enhancement  while  others  are  not,  or  he  may 
agree  to  pay  the  enhanced  rent  for  some  of  them  and  retain  them,  while 
relinquish  the  others  under  the  provisions  of  section  20  of  this  Act. 
But  if  all  his  holdings  be  lumped  up  into  one,  he  will  not  be  at  liberty 
to  use  his  discretion  (8  W.  R.,  252,  Bejoy  Govindo  Bural  v.  Jannobee 
Burmonya ;  20  W.  R.,  442,  Nidhoo  Monee  Joginee  v.  Kisto  Nauth 
Banerjee).  A  notice  of  enhancement  need  not  be  on  a  separate  piece 
of  paper  for  each  holding.  All  that  is  required  is  that  it  shall  be  so 
distinct  for  each  that  the  tenant  may  be  able  to  distinguish  those  in 
respect  of  which  he  does  not  object  to  the  enhanced  rate  from  others  in 
respect  of  which  he  declines  to  pay  it  (20  W.  R.,  479,  McGiveron  v. 
Duriaw  Chowdhry).  But  where  several  tenures  are  lumped  up  together 
and  consolidated  into  one,  and  the  ryot  pays  one  entire  sum,  separate 
notices  are  not  required  (2  Hay,  599,  Etwaree  Luskur  v.  Jadub  Chunder 
Haider;  20  W.  R.,  146,  Dinobundoo  Vadoory  v.  Pran  Kishen  Sircar). 

Notice  to  be  served  personally  upon  the  ryot,  fyc. — "  This  section," 
observes  Peacock,  C.  J.,  "  does  not  say  that  the  notice  shall  be  served 
personally  upon  the  under-tenant  or  ryot  or  his  agent,  but  upon  the  under- 
tenant or  ryot.  The  notice  in  this  case  was  not  served  personally  upon  the 
under-tenant  or  ryot,  and  if,  for  any  reason,  it  was  shown  that  it  could 
not  be  served  personally  upon  him,  then  it  ought  to  have  been  served 
by  being  affixed  at  his  usual  place  of  residence  in  the  district,  or,  if 
lie  had  no  such  residence,  in  the  manner  prescribed  by  this  Act." 
The  service  of  a  notice  upon  a  gomasta  is  not  legal  service  within 
the  meaning  of  this  section  (7  W.  R.,  2,  Chunder  Monee  Dassee  v. 
Dhuroneedhur  Lahory).  This  section  does  not  lay  down  exactly  the 
mode  in  which  service  of  notice  is  to  be  effected,  but,  if  possible, 
it  is  not  to  be  otherwise  than  personal.  Where  personal  service 
of  notice  upon  a  co-sharer  is  found  to  be  impracticable,  the  notice 
may  be  stuck  up  at  the  adjoining  house  of  another  co-sharer  (24  W.  R., 
14,  Mahomed  Elahee  Buksh  Chowdhry  v.  Brojo  Kishore  Sen,  per 
Markby,  J.)  An  indigo  factory  is  a  "  conspicuous  place"  within  the 
meaning  of  this  section  (Gap  No.  W.  R.,  Act  X,  56,  Huronath 
Roy  v.  Mrinmoye  Debia).  In  cases  of  substituted  service  it  is  not 
sufficient  to  show  that  the  notice  has  been  attached  to  the  door,  unless 
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the  condition  which  render  such  a  mode  of  service  good,  viz.,  that 
the  person  who  ought  to  be  served  is  keeping  out  of  the  way  has  been 
first  established  to  the  satisfaction  of  the  Court  (19  W.  R.,  353,  Kant 
Chunder  Dutt  v.  Joggeshur  Dutt ;  22  W.  R.,  482,  Bissonath  Sircar  v. 
Tara  Prosunno  Mojoomdar). 

Effect  of  non-service  of  a  notice  of  enhancement. — If  a  landlord  fails 
to  prove  the  service  of  notice  in  a  suit  for  enhancement,  he  is  not 
entitled  to  a  declaratory  decree  with  reference  to  fiiture  years.  His 
suit  must  be  dismissed  (3  W.  R.,  Act  X,  140,  Kristo  Motee  Debia  v, 
Fukeer  Chunder  Khan  ;  id.,  139,  Anondo  Moyee  Chowdrain  v.  Chunder 
MoneeDassee;  6  W.  R.,  ActX,  25,  Radha  Monee  Dossee  v.  Maharanee 
Shibessuree  Debia).  Though  the  service  of  notice  is  not  proved,  the 
landlord's  right  to  enhance,  if  disputed,  may  be  tried  (2  Hay,  376,  Lalla, 
Luchmee  Pershad  v.  Beelash  Muudul).  The  objection  that  no  notice 
has  been  served,  if  not  taken  in  the  Court  of  first  instance,  cannot  be 
allowed  in  special  appeal  (13  W.  R.,  4G2,  Dumaine  v.  Ootum  Singh; 
20  W.  R.,  404,  Dwarkanath  Haldar  v.  Hury  Mohun  Roy ;  contra,  15 
W.  R.,  71,  Thekmee  Beldar  v.  Ram  Kishen  Lall). 

Notice  to  be  served  by  order  of  the  Collector,  fyc. — A  Collector  cannot 
issue  a  notice  of  enhancement  in  respect  of  lands  not  sitiiate  within 
his  jurisdiction  ;  and  a  suit  based  upon  such  notice  must  be  dismissed 
(2  W.  R.,  Act  X,  71,  Mothora  Nath  Koondoo  v.  Bell).  The  signature 
or  seal  of  the  Collector  is  not  required  to  be  attached  to  a  notice.  The 
ryot  having  admitted  service  of  notice,  and  the  fact  of  the  same 
having  been  served,  through  the  Collectorate  not  being  denied,  the 
omission  of  the  Collector's  order  directing  the  service  is  not  a  ground 
for  dismissing  the  suit  ( 1  W.  R.,  345,  Jugomohun  Chatterjee  v. 
Shib  Pershad  Mozoomdar). 

Hoiv  to  draw  up  a  notice  ? — A  notice  of  enhancement  should  not  be 
prospective,  the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the  notice  is  received 
(12  W.  R.,  532,  Byj  Nath  Koonwar  v.  Saheb  Koonwar  ;  22  W.  R., 
13,  Brojo  Nath  Tewaree  v.  Grant).  A  notice  of  enhancement  is  not 
informal,  because  it  does  not  bear  the  signature  of  the  landlord  or  his 
agent  (Gap  No.  W.  R.,  Act  X,  56,  Huronath  Roy  v.  Mrinmoyee 
Debia).  A  naib  or  gomasta  may  sign  and  issue  a  notice  without  any 
special  authority  from  his  master  (2  Hay,  402,  Degumber  Mitter  v. 
Gobindo  Chunder  Haldar).  The  law  does  not  require  the  specification 
in  the  notice,  of  the  words  "  ensuing  year"  (3  W.  R.,  Act  X,  145? 
Gudaclhur  Banerjee  v.  Nundo  Lai  Biswas).  A  notice  of  enhancement 
must  be  reasonably  accurate  and  precise.  A  notice  to  pay  a  lump  sunn 
on  the  whole  land  in  and  out  of  the  defendant's  possession  is  not  sufficient 
(Gap  No.  W.  R.,  Act  X,  118,  Tarachand  Roy  v.  Keenaram  Kurmokar), 
In  notices  of  enhancement  it  is  absolutely  necessary  that,  in  the 
statement  of  grounds,  there  should  be  some  words  to  show  that  it  is 
the  intention  of  the  landlord  to  proceed  under  some  particular  clause 
or  clauses  of  section  18.  It  is  not  siifficient  to  have  this  to  be  inferred 
from  a  schedule  appended  to  the  notice  (12  W.  R.,  429,  Hoozul 
Munder  v.  Fhoorok  Dutto  Kowas).  A  notice  ought  to  inform  the 
tenant  or  ryot  of  the  grounds  on  which  the  landlord  seeks  to  have 
the  higher  rent,  and  not  merely  to  specify  all  the  grounds  mentioned 
in  the  rent-law,  some  of  which  may  apply  to  one  part  of  the  land, 
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and  some  to  another  (21  W.  R.,  33,  Baneemadub  Chowdhry  v.  Tara 
Prosunno  Bose  ;  22  W.  R.,  485,  Shib  Narain  Ghose  v.  Akhil  Chunder 
Mookerjee). 

The  grounds  of  enhancement. — The  rent  of  an  occupancy  ryot  can  be 
enhanced  only  upon  one  of  the  three  grounds  mentioned  in  section  18 
of  this  Act ;  and  therefore  some  one  of  those  three  grounds  must 
be  clearly  and  accurately  stated  in  a  notice.  The  omission  of  the 
\vords  "  same  class  of  ryots  "  in  a  notice  under  section  18  of  this  Act, 
even  if  unintentional,  is  sufficient  to  invalidate  a  claim  for  enhance- 
ment (18  W.  R..,  532,  Mirza  Sayefoollah  Khan  v.  Chaya  Thakoor ; 
11  W.  R.,  515,  Ram  Surun  Singh  v.  Bhojun  Dobey;  12  W.  R., 
506,  Kalee  Nath  Chowdry  v.  Huniee  Bibee).  The  omission  of  the 
words  "  land  of  a  similar  description  and  with  similar  advantages 
in  the  places  adjacent"  make  a  notice  legally  defective  (11  W.  R., 
515,  Ram  Surun  Sing  v.  Bhojun  Dobey).  That  a  tenant  is  holding 
at  a  rate  lower  than  the  surrounding  rates,  is  not  a  sufficient  ground 
to  be  specified  in  a  notice ;  the  words  surrounding  rates  are  not 
tantamount  to  the  ground  of  enhancement  mentioned  in  clause  1  of 
section  18.  The  notice  must  show  that  the  tenant  is  holding  at 
a  rate  lower  than  the  prevailing  rate  payable  by  the  same  class  of 
ryots  for  land  of  a  similar  description  and  with  similar  advantages 
in  the  places  adjacent  (9  W.  R.,  292,  Bogdonath  v.  Ramjoy  Dey). 
The  inaccuracy  of  a  notice  in  consequence  of  its  not  specifying 
properly  the  grounds  of  enhancement  is  a  substantial  error  for  which 
the  plaintiff's  case  must  be  dismissed  ( 12  W.  R.,  506,  Kalee  Nath 
Chowdhry  v.  Huniee  Bibee).  But  the  plea  of  informality  of  a  notice 
should  'not  prevail,  where  the  ryot  knew  exactly  the  nature  of  the 
demand  he  had  to  meet,  and  was  not  in  any  way  prejudiced  thereby 
(17  W.  R.,  32,  Wooma  Churn  Dutt  v.  Grish  Chunder  Bose  ;  18  W.  R., 
272,  Gopee  Nath  Jannah  v.  Jeteo  Mollah  ;  22  W.  R.,  185,  Audh 
Beharee  Singh  v.  Dost  Mahomed).  The  object  of  a  notice  of  enhance- 
ment is  that  the  tenant  may  know  what  are  the  grounds  on  which  his 
landlord  seeks  to  enhance  his  rent,  so  that  he  may  have  an  opportunity 
of  coming  forward  to  contest  any  of  those  grounds.  Therefore,  where 
a  ryot  has  known  perfectly  the  grounds  on  which  enhancement  is  claimed, 
the  mere  omission  of  the  words  "  prevailing  rate  "  or  "  same  class  of 
ryots"  or  of  "  lands  of  a  similar  description  and  with  similar  advantages," 
in  a  notice  of  enhancement  under  section  18,  cannot  operate  to  invalid- 
ate the  notice  (17  W.  R.,  279,  Tirth  Nund  Thakoor  v.  Mohur 
Mundul;  id.,  354,  Byesunnissa  Begum  v.  Bydonath  Shaha  ;  12  W.  R., 
537,  Radha  Bullub  Ghose  v.  Beharee  Lai  Mookerjee).  The  omission 
of  the  words  "  same  class  of  ryots "  may  be  overlooked  if  there  is 
evidence  on  the  record  of  the  rates  of  rent  payable  by  such  ryots  ; 
but  if  there  is  no  such  evidence,  the  suit  must  be  dismissed  (13  W.  R., 
297,  Mothoora  Nath  Sircar  v.  Nilmonee  Sing  Deo).  The  words 
"  equal  ryots"  (\^g  &^  )  in  a  notice  is  sufficient  to  show  that 
the  enhancement  is  sought  under  clause  1  of  section  18  (15  W.  R., 
391,  Poresh  Narain  Roy  v.  Gour  Soondur  Bhoomick).  A  notice  of 
enhancement  under  the  second  clause  of  section  18  is  defective,  if  it 
omits  to  state  the  words  "  otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot  himself "  or  in  what  way  the  productiveness  of 
the  land  has  increased  (6  W.  R,,  Act  X,  44,  Syad  Soojaat  AH  v. 
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Huree  Thakoor ;  11  W.  R.,  515,  Ram  Surun  Sing  v.  Bhojun  Dobey  ; 
17  W.  R.,  441,  Muddun  Mohun  Biswas  v.  Stalkart).  But  where  a 
ryot  well  knew  and  pleaded  to  the  grounds  of  enhancement,  the  mere 
omission  of  the  words  "  otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot"  in  the  notice  was  held  not  fatal  to  the  landlord's 
suit  (17  W.  R.,  495,  Watson  &  Co.  v.  Ramdhun  Ghose).  If  it  is 
sought  to  base  enhancement  on  increased  productive  powers  of  the 
land  there  ought  to  be  a  special  declaration  of  the  particular  causes 
of  increase;  the  mere  words  of  section  18,  clause  2,  are  not  to  be 
considered  sufficient  notice  in  all  cases  (22  W.  R.,  485,  Shib  Narain 
Ghose  v.  Akhil  Chunder  Mookerjee).  In  a  suit  for  enhancement 
on  the  allegation  that  the  defendant  holds  land  in  excess  of  the 
area  admitted  by  him  to  be  in  his  occupation  (i.  e.,  under  the  third 
clause  of  section  18),  the  notice  must  state  that  such  excess  has  been 
"  proved  by  measurement "  ( 6  W.  R.,  Act  X,  23,  Kalee  Komaree 
Dassee  v.  Shumbhoo  Chunder  Ghose).  The  notice  must  also  mention 
the  quantity  or  amount  of  the  "  excess  lands"  and  how  it  has 
been  ascertained  (12  W.  R.,  226,  Grish  Chunder  Ghose  v.  Issur 
Chunder  Mookerjee).  A  suit  for  arrears  of  rent  of  a  quantity  of 
land  alleged  to  have  been  held  by  the  defendant  over  and  above 
the  quantity  covered  by  his  pattah,  is  a  suit  for  enhancement  of  rent 
under  clause  3  of  section  18,  and  such  a  suit  requires  previous  issue 
of  a  notice  under  this  section  (15  W.  R.,  71,  Thekmee  Belder  v.  Ram 
Kishen  Lall).  A  suit  for  enhancement  of  rent  after  notice  should 
not  be  dismissed  merely  because  the  landlord  has  made  a  mistake  as 
to  the  exact  area  of  the  lands  which  his  tenant  holds  (12  W.  R.,  476, 
Wooma  Nath  Roy  v.  Aslmmburee  Bewa).  The  inclusion  by  the  plaintiff 
in  his  notice  of  land  belonging  to  the  lakraj  holding  of  the  defendant 
is  no  reason  for  dismissing  his  whole  suit  (Gap  No.  W.  R.,  Act  X, 
110,  Chunder  Coomar  Roy  v.  Bhola  Nath  Sircar  and  others).  But 
if  a  plaintiff  brings  a  suit  to  enhance  the  rent  of  tenants,  and 
altogether  misrepresents  the  area  and  boundaries  of  the  holding,  the 
misrepresentation  vitiates  the  plaint  and  renders  the  whole  suit  liable 
to  dismissal  (22  W.  R.,  426,  Tarinee  Churn  Sanyal  v.  Mohima  Chunder 
Shaha,  and  vide  also  15  W.  R.,  366,  Shumsoolosman  v.  Bunseedlmr 
Dutt).  It  is  not  a  good  ground  of  enhancement  that  the  holder  of  a 
tenure  may  possibly,  having  regard  to  the  quality  of  the  land,  be 
able  to  increase  the  profits  which  he  derives  from  it  (15  W.  R.,  274, 
Dinonath  Dass  v.  Gugun  Chunder  Sein).  This  Act  does  not  authorize 
an  enhancement  of  rent  of  a  ryot  to  the  rates  which  the  land  will 
bear  (9  W.  R.,  149,  Jaun  Ali  v.  Jan  Ali).  But  a  notice  on  the 
ground  that  the  land  will  bear  a  higher  rent  is  a  good  and  valid 
notice  as  against  a  tenant-at-will  (4  W.  R.,  Act  X,  48,  Roghoobuns 
Tewaree  v.  Shib  Dutt;  3  W.  R.,  Act  X,  126,  Koobir  Sirdar  v. 
Goluck  Chunder  Chuckerbutty).  A  notice  of  enhancement  must  be 
distinct  and  intelligible  as  to  the  grounds  upon  which  enhancement  is 
sought.  For  instance,  a  notice,  to  the  effect  that  "there  has  been  a 
measurement,  and  the  lands  have  had  their  productive  powers  increased, 
therefore,  according  to  the  nirick  of  the  villages  in  the  turuf,  Rs.  39 
will  be  a  proper  jumma,"  is  certainly  indistinct ;  for  it  is  impossible  to 
say  whether  the  enhancement  is  meant  to  be  on  account  of  increased 
productive  powers,  or  of  the  rent  being  less  than  that  paid  for  similar 
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land  in  the  neighbourhood,  or  on  account  of  Us  having  been  shown  by 
measurement  that  the  tenant  held  more  land  than  he  was  supposed  to 
hold   (8    W.    E.,    330,    Khondkar  Abdoor   Ruhman  v.  Wooma  Churn 
Roy).     Where  a  notice  of  enhancement  does  not  specify  the  grounds 
on  which  enhancement  is  claimed,  the  plaintiff's  suit  must  be  dismissed  ; 
for   the    service   of    a  defective   notice    is  tantamount  to  non-service 
(5  W.  R.,  Act  X,   14,  Ram   Chunder   Chowdhry  v.    Hurish   Chunder 
Chowdhry;  6  W.  R.,  Act  X,  44,  Syud  Soojaat  Ali  v.    Huree  Thakoor  ; 
id.,  80,  Romanath    Dutt    v.    Joy  Kishen   Mookerjee ;    8  W.   R.,   271, 
Lalla  Sing  v.  Bibee   Reazoonissa  ;    Gap  No.   W.   R.,   Act   X,  89,   Raj 
Kissen  Roy  v.  Pran  Kissen  Roy  ;   13  W.  R.,  227,  Pran  Hury   Dass  v. 
Parbutty    Churn    Majoomdar ;     20  W.    R.,    294,     Lalla    Roghoobuns 
Sahoy  v.  Asloo).     Where  a  suit  for  enhancement  is  dismissed  on  the 
ground  that  no  notice  was  served,   any  decision   as  regards  the  mal  or 
lakraj  character  of  the  land  is  a  mere  obiter  dictum   (13   W.    R.,   297, 
Mothooranath  Sircar  v.  Nil   Monee   Deo).     Where  a  Court  dismisses 
a  suit  on  a  preliminary  objection  to  the  sufficiency  of  a  notice,  it  should 
not  go  to    inquire  into   and  decide  the    question   of   the   sunnud    or 
pattah  pleaded  by  the  defendant  (5  W.  R.,  Act  X,  14,  Ram  Chunder 
Chowdhry  v.  Hurish   Chunder  Chowdhry  ;   14   W.    R.,  412,   Jardine, 
Skinner  &   Co.  v.   Dwarka   Nath  Chuckrobutty).     If  the  service  of  a 
notice  is  not  proved,  or  if  the  notice  is  not  legally  sufficient,   the  ques- 
tion as  to  the  liability  of  a  tenure  to  enhancement  may  be  tried,  and  the 
plaintiff   is   entitled   to   a  declaratory  decree   of  his  right  to   enhance 
(2  Hay,  376,   Lalla    Luchmipershad  v.  Beelash  Mundul  ;   2  Hay,  652, 
Goomanee  Kazee  v.   Huryhur  Mookerjee;   Gap  No.   W.   R.,  Act  X, 
111,   Ram  Lochun  Dutt  v.   Petmnber  Pal;    19  W.  R.,   175,  P.  C., 
Nuffer  Chunder  Pal  Chowdhry  v.  J.  Poulson  ;   22  W.  R.,   482,   Bisso- 
nath  Sircar  v.  Tara  Prosunno  Mojoomdar).     A  decree  may  declare  that 
a  tenure  is  not  protected  from   enhancement,  but  it  cannot  declare  that 
the  decree-holder  is  entitled  to   enhance  the  rent  at  a  reasonable  rate 
(24  W.  R.,  92,  Kalee  Nath  Bhuttacharjea  v.  Shaikh  Abbas ;  23  W.  R., 
442,  Raja  Nilmonee  Singh  Deo  v.   Heera   Lai   Chowdhry).     But   such 
an    objection  cannot  be  raised   in   special  appeal  if  not  taken  in  the 
Lower    Courts  (24    W.    R.,    35,    Sharoda  Mohun    Roy    Chowdhry   v. 
Shibopooree  Dassee).     Where  a  landlord  gives  a  notice  of  enhancement 
to  a  tenant  under  the  terms  of  section  18,  he  treats  him  as  a  ryot  having 
a  right  of    occupancy  (6   W.   R.,   Act  X,  106,  Raj   Mohun  Mitter  v. 
Gooroo  Churn  Aych  ;   12  W.  R.,  343,  Chunder  Nath  Ghose  v.  Chotoo 
Ram ;  14  W.  R.,  5,  Thakoor  Dutt  Singh  v.  Gopal  Singh). 

XV.     Any    under-tenant    or   ryot,    on    whom    such  Act  x  of  1859, 
Mode  of  contesting     notice  as  aforesaid  has  been  served, s 
enhancement  of  rent.       may  contest  his  liability   to  pay  the 
enhanced  rent  demanded  of  him,  either  by  complaint  of 
excessive  demand  of  rent,  as  hereinafter  provided  or  in 
answer  to  any  suit  preferred  against  him  for  recovery  of 
arrears  of  the  enhanced  rent. 

Notes. 

This  section  authorizes  a  tenant  to  contest  his  liability  to  pay  the 
enhanced   rent    demanded   of    him  either   by   complaint  of   excessive 
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demand  of  rent  or  in  answer  to  a  suit  preferred  against  him  for  recovery 
of  arrears  of  the  enhanced  rent  (10  W.  R.,  F.  B.,  33,  Bokro  Nath 
Mundul  v.  Binod  Earn  Singh). 

By  complaint  of  excessive  demand  of  rent. — If  a  ryot  takes  the 
initiative  and  complains  that  the  rent  demanded  of  him  is  excessive, 
the  existence  and  the  reasonableness  of  the  grounds  specified  in  the 
notice  must  be  a  point  in  issue,  and  the  onus  lies  on  the  landlord 
to  prove  those  grounds  (1  W.  R.,  155,  Dinonath  Bose  Mullick  v. 
Joggeshur  Mundul).  In  cases  of  this  nature,  a  ryot  is  competent 
to  object  to  the  legality  of  the  notice  (8  W.  R.,  271,  Lalla  Singh  v. 
Mussamut  Bibee  Reazoonissa).  In  a  suit  under  this  section,  the 
onus  probandi  is  on  the  ryot  when  the  only  ground  upon  which 
enhancement  is  sought,  is,  that  the  quantity  of  land  held  by  the  ryot 
has  been  proved  by  measurement  to  be  greater  than  the  quantity  for 
which  rent  has  hitherto  been  paid  by  him  (8  W.  R.,  8,  Prithee  Ram 
Chowdhry  Roy  Bahadur  v.  Chidam  Chunder  Saha).  Where  a  ryot 
sues  under  this  section  and  fails  to  show  that  any  excessive  rent  is 
demanded  from  him,  or  that  he  is  not  liable  to  pay  the  rent  demanded, 
his  suit  ought  to  be  dismissed.  The  Court  ought  not  to  go  on  to  try 
the  proper  rates  assessable,  making  the  defendant  a  plaintiff  suing  for 
enhancement  (11  W.  R.,  377,  Gunga  Narain  Chowdhry  v.  Kofa  Pali). 
A  judgment  in  a  suit  by  a  ryot  under  this  section  is  no  evidence  at  all 
in  a  subsequent  suit  by  the  landlord  to  enhance  the  ryot's  rent  (3  W.  R., 
Act  X,  153,  McDonald  v.  Munar  Roy).  In  a  suit  by  a  tenant  under 
this  section  to  contest  the  landlord's  right  to  enhancement  the  question 
of  the  rates  may  be  decided,  whether  at  the  instance  of  the  tenant  or 
landlord  (7  W.  R.,  470,  Gora  Chand  and  another  v,  Gudadhur  Chat- 
terjee  ;  2  W.  R.,  Act  X,  91,  Sheikh  Gholamee  v.  Imam  Buksh).  It  is 
only  the  occupancy  ryots  who  can  avail  themselves  of  this  section  and 
ask  the  Court  to  fix  a  rate  of  rent  between  them  and  their  landlord. 
A  non-occupancy  ryot  cannot  benefit  by  the  provisions  of  this  section 
(vide  notes  under  section  8,  p.  28). 

Or  in  answer  to  any  suit,  fyc. — Another  course  open  to  the  ryot  is  to 
wait  until  a  suit  for  recovery  of  arrears  of  enhanced  rent  is  brought,  and 
then  to  plead  that  the  claim  of  the  landlord  is  not  just  and  equitable 
(vide  notes  under  section  18  of  this  Act). 


Act  x  of  1859,      XVI.     No  dependent  talookdar  or  other  person  pos- 

sessing a  permanent  transferable  inter- 

Intermediate  holders  •.  •     .  i       j  •  v  i     *_  ,\ 

at  fixed  rates  from  the     es^  in  land  intermediate    between  the 


Permanent  Settlement     proprietor  of  an   estate  and  the  ryot, 

nobble  to  enhance.      ^^    m    flny    province    to    which    the 

provisions  of  this  Act  may  apply, 
holds  his  talook  or  tenure  (otherwise  than  under  a  ter- 
minable lease)  at  a  fixed  rent  which  has  not  been 
changed  from  the  time  of  the  Permanent  Settlement, 
shall  be  liable  to  any  enhancement  of  such  rent,  any- 
thing in  Section  51,  Regulation  VJII  of  1793,  or  in  any 
other  law,  to  the  contrary  notwithstanding. 
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Notes. 

11  Ryots'''  and  "  intermediate  tenants." — As  a  general  rule,  "  ryots"  are 
the  cultivating  tenants,  but  such  may  cultivate  their  land  by  hired 
labor  or  by  under-tenants  (Gap  No.  W.  R.,  Act  X,  61,  Baboo  Dhunput 
Singh  v.  Baboo  Goomun  Singh).  Ryots  are  the  bond  fide  actual  culti- 
vators in  the  sense  that  they  derive  the  profits  from  the  produce  directly. 
But  "  intermediate  tenants,"  or  middlemen,  are  those  who  have  no 
connection  with  the  produce,  except  by  receiving  the  rents  in  cash  or 
kind  from  those  who  directly  derive  their  profits  from  the  produce 
(9  W.  R.,  579,  Kalee  Churn  Singh  v.  Ameerooddeen).  The  mere 
fact  of  a  party  subletting  does  not  make  him  a  middleman  (1  "W".  R.,  71, 
Rani  Mungul  Ghose  v.  Lukhee  Narain  Shaha ;  7  W.  R.,  15,  Karoo 
Lall  Thakoor  v.  Luchimut  Doogur).  Where  the  word  "  talook  "  occurs 
without  any  sort  of  qualification  and  restriction,  it  refers  primd  facie 
to  a  hereditary  interest  (18  W.  R.,  469,  Khaja  Asanoollah  v.  Kalee 
Mohun  Mookerjee). 

The  Rent  Law  has  jurisdiction  over  ryots  as  well  as  over  tenants 
intermediate  between  the  proprietor  and  the  ryot  (9  W.  R.,  P.  C.,  3, 
Dhunput  Singh  v.  Goornan  Singh).  A  zemindar  who  seeks  to  enhance 
the  rent  of  a  person  holding  an  intermediate  tenure  is  bound  to  give  a 
specific  notice,  in  which  the  ground  of  enhancement  is  to  be  clearly 
specified  (13  W.  R.,  163,  Borodakant  Roy  Bahadoor  v.  Radha 
Churn  Roy ;  12  W.  R.,  506,  Kalee  Nath  Chowdhry  v.  Humee  Bibee 
and  others  ;  9  W.  R.,  P.  C.,  3,  Dhunput  Singh  v.  Gooman  Singh).  A 
person  holding  a  tenure  of  an  intermediate  character  is  entitled  to  a 
notice  under  section  51,  Regulation  VIII  of  1793,  before  his  rent  can  be 
enhanced  (14  W.  R.,  251,  Nilmonee  Singh  Deo  Bahadoor  v.  Chunder 
Cant  Banerjee;  21  W.  R.,  439,  Nilmonee  Singh  Deo  v.  Ram  Chucker- 
butty). 

Regulation  VIII,  1793,  section  51. — "  No  zemindar,  or  other  actual 
proprietor  of  land,  shall  demand  an  increase  from  the  talookdars 
dependent  on  him,  although  he  should  himself  be  subject  to  the 
payment  of  an  increase  of  jumma  to  Government,  except  upon  proof 
that  he  is  entitled  so  to  do,  either  by  the  special  custom  of  the  district, 
or  by  the  conditions  under  which  the  talooMar  holds  his  tenure :  or  that 
the  talookdar,  by  receiving  abatements  from  his  jumma,  has  subjected 
himself  to  the  payment  of  the  increase  demanded,  and  that  the  lands  are 
capable  of  a/ording  it"  In  order  to  bring  a  talook  within  section  51 
of  the  Regulation,  it  is  sufficient  to  show  that  it  existed  and  was 
capable  of  being  registered  in  the  zemindar's  serishta  at  the  time  of 
the  Decennial  Settlement  (13  W.  R.,  P.  C.,  11,  Barna  Soonduree 
Dossee  v.  Radica  Chowdhrain).  In  a  suit  for  enhancement  of  rent 
of  a  dependent  talook,  the  plaintiff  must  proceed  upon  the  grounds 
laid  down  in  section  51  of  Regulation  VIII  of  1793,  and  not  on 
the  grounds  laid  down  in  section  18  of  this  Act.  A  notice  under 
section  14  on  one  or  more  of  the  grounds  mentioned  in  section  18, 
should  be  served  only  on  a  ryot  with  rights  of  occupancy  (8  W.  R., 
496,  Brojo  Soondur  Mitter  Mojomdar  v.  Kalee  Kishore  Chowdhry; 
10  W.  R.,  455,  Budroonissa  Chowdhrain  v.  Chuuder  Coomar  Dutt). 
The  grounds  of  enhancement  stated  in  section  51,  and  not  those  in 
section  18,  are  applicable  to  dependent  talookdars  (3  W,  R.,  Act  X, 
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26,    Huronath    Roy    v.    Bindoo    Bashinee    Debia).     It    is    true    that 
section  51   of    Regulation  VIII,  if  looked   at  with  sections  14  and  15 
of  this  Act,  does  not  require  any  notice,  in  the  case  of  a  dependent 
talookdar,    preliminary    to    a  claim  for  enhancement   of  rent.     But  it 
would  be  obviously  fair  and  just,  in  the  interests  of  the  talookdar,  that 
there  should  be  some  notice ;   and  in  order   to  succeed  in  such  a  suit, 
the  plaintiff  must  show  that  he  is  about  to  enhance  under  one  of  the 
three  grounds  mentioned  in   section  51  (12  W.  R.,  112,  Tarinee  Kant 
Lahory   v.    Koonj    Beharee   Awustee).     Where    a    zemindar    seeking 
to  enhance   the   rent  of  an   intermediate   tenure   gives   notice,  stating 
that   he   has   right   to   enhance   according   to   the    special   custom   of 
the   district,   it   is  a  good  notice  (15  W.  R.,  335,  Sreemutty  Jannobee 
v.  Grish  Chunder  Chuckerbutty).     A  notice  on  the  simple  ground   of 
the  rents  having  become  less  by  degrees  is  not  based  on  the  "  abate- 
ment"  contemplated   by   section  51    of  Regulation  VIII,   or  any  of 
the  other  grounds  specified  in  that  section  (12  W.  R.,  320,  Nobo  Kristo 
Mojoomdarw.  Tara  Monee).     A  notice  to  enhance  the  rent  of  a  talook- 
dar is  defective  if  it  does   not    state   when,    and  for   what   reason,  the 
talookdar   received    an    abatement   of  his  jumma  and  thereby  rendered 
himself  liable  to  the  increase  demanded  (19  W.  R.,  338,  Nobo  Kissen 
Bose  v.   Mazamooddeen).     The  inaccuracy  of  a  notice  in  consequence 
of  its  not  specifying  properly  the  grounds    on   which   enhancement  is 
claimed   is    a  substantial   objection    to   the    maintenance   of  a  suit  for 
enhanced  rent  under  that  notice  (12  W.  R.,  506,  Kalee  Nath  Chowdhry 
v.  Humee  Bibee).     The  rent  of  a  talookdar  cannot  be   enhanced  under 
a  notice  treating  him  as  a  ryot  having  a  right  of  occupancy  (12  W.  R., 
137,  Doyamoyee  Chowdhrain  v.  Mohima  Chunder  Roy;   3  W.  R.,    Act 
X,    26,    Huronath    Roy    v.   Bindoo  Bashinee  Debia).     A  finding  of  a 
Court  as  to  the  character  of  a  tenure  does  not  in  law  remove  a  defendant 
from  the  category  of  ryots  whose  rent  may  be  enhanced   under    section 
18,  and  the  subletting  of  a  part  of  a  tenure  does  not  alter  the   original 
character  of  a  ryot's  holding  (8  W.  R.,  181,  Urna  Churn  Dutt  v.  Unia 
Tara  Debia).     Where   the   suit  is   against  an  intermediate  tenant,  the 
enhancement  ought  to  be  made  according  to  the  pergunnah  rate  of  the 
rents  payable,  not  by  the  ryots,  but  by  the  holders  of  similar  tenures.     To 
assess  such  an  intermediate  tenant  according  to  the  rents  paid  by  ryots, 
must  necessarily  deprive  him   of  all   beneficial    interest   in    his   tenure 
(9  W.  R.,   P.   C.,  3,  Baboo  Dhunput  Singh  v.  Baboo  Gooman  Singh). 
A  talookdar  is  liable  to  enhancement  only  to  the  extent  of  what  other 
similar  talookdars   in  the  neighbourhood  pay  for  similar  under-tenures 
with  similar  lands  (7  W.  R.,  285,  Mohima  Chunder  Dey  v.  Gooroo  Das 
Sein).     Where  a  notice  of  enhancement  treats  the  party  served  with  it 
as  a  talookdar,  the  Court  should  not  assess  ryotwaree  rates  upon  him 
(10     W.     R.,     245,    Muneekurnika    Chowdhry    v.    Annund    Moyee 
Chowdrain).     An  intermediate  holder  between  the  zemindar  and  many 
ryots  is  not  to  be  assessed  at  the  full  rates  payable  by  cultivating  and 
resident  ryots,  so   as  to  render  his  holding  void  of  all  reasonable  profit 
(  6  W.  R.,  Act  X,  41,  Gouree  Pershad  Dass  v.  Ranee  Surnomoyee ).     But 
even  if  a  defendant  holds  an  intermediate  position  and  is  not  liable  for 
the  rates  of  rent  paid  by  simple  occupant  ryots,  he  would  still  be  amen- 
able to    section    18    of  this    Act    (18   W.  R.,  528,    Hurish    Chunder 
Chowdhry  v.  Ram  Chunder  Chowdhry).     Eveii  a  dependent  talookdar, 
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who,  under  the  provisions  of  section  51  of  Regulation  VIII  of  1793, 
might  otherwise  be  liable  to  enhancement,  is  exempted  by  this  section, 
if  he  has  held  his  tenure  otherwise  than  under  a  terminable  lease  and 
at  a  fixed  rent  which  had  not  been  changed  from  the  time  of  the 
Permanent  Settlement  (23  W.  E.,  352,  P.  C.,  Hurro  Nath  Roy  v. 
Gobind  Chunder  Dutt). 

XVII.     Whenever,   in  any  suit  under   this    Act,  it  Act  x  of  1859, 

shall  be  proved  that  the  rent  at  which s'  16t 

Presumption  of  hold-  IT  ,T  •      i     i  i    • 

ing  at  such  since  the  a  talook  or  other  tenure  is  held  m 
Permanent  Settlement  the  said  provinces  has  not  been 

^r  sed, fOT  a  p^od of  twenty  y«« 

before  the  commencement  of  the  suit, 
it  shall  be  presumed  that  such  talook  or  tenure  has  been 
held  at  that  rent  from  the  time  of  the  Permanent  Settle- 
ment, unless  the  contrary  be  shown,  or  it  be  proved  that 
such  rent  was  fixed  at  some  later  period. 

Notes. 

The  rent  has  not  been  changed  for  a  period  of  tiventy  years. — This  section 
does  not  limit  the  inference  of  the  presumption  of  payment  from  before 
the  Decennial  Settlement,  only  to  the  best  evidence  adducible  to  estab- 
lish the  fact  of  uniform  payment  for  twenty  years  (3  W.  R.,  Act  X,  13, 
Hurronath  Roy  Chowdhry  v.  Bibee  Khojeshtah  Khatoon).  The  onus  of 
proving  that  a  tenure  is  protected  under  this  section  lies  on  the  defendant 
( 12  W.  R.,  320,  Nubo  Kisto  Mojoomdar  v.  Tara  Monee  and  others).  And 
it  is  for  the  plaintiff  to  prove  that  the  present  rent  has  been  varied  or  fixed 
at  a  period  subsequent  to  the  Decennial  Settlement  (Gap  No.  W.  R.,  • 
Act  X,  25,  Dhun  Singh  and  another  v.  Chunder  Kant  Mookerjee).  This 
section  does  not  require  proof  of  actual  payment  of  one  rate  of  rent 
for  twenty  years  ;  but  that  the  rent  has  remained  unchanged  for  that 
period.  Uniform  rent  for  the  twenty  years  preceding  the  suit  ought  not 
to  be  presumed  upon  evidence  which  only  touches  a  portion  of  that 
period :  on  the  other  hand,  it  is  not  necessary  to  have  evidence  bearing 
directly  on  every  one  of  the  twenty  years.  It  is  sufficient  if  the  whole 
time  is  included  within  the  limits  upon  which  the  evidence  bears,  pro- 
vided the  evidence  leads  to  the  belief  of  uniform  rent  (8  W.  R.,  284, 
Faschola  v.  Huro  Chunder  Bose).  In  determining  whether  a  party  is 
entitled  to  the  benefit  of  the  presumption  laid  down  in  this  section, 
the  question  to  be  tried  is  not  whether  the  rent  has  been  paid  at  a 
uniform  rate,  but  whether  it  has  not  been  changed  at  any  time  within 
twenty  years  prior  to  the  institution  of  the  suit  (11  W.  R.,  432,  Amed 
AH  v.  Golam  Guffoor).  A  talookdar  who  has  paid  an  unchanged  rent 
from  the  time  of  the  Permanent  Settlement,  is  protected  from  enhance- 
ment under  this  section,  notwithstanding  the  z'emindar's  right  to  enhance 
under  a  decree  passed  before  Act  X  of  1859,  in  pursuance  of  which 
decree  no  steps  were  taken  before  the  passing  of  the  Act  to  vary  the 
rent  of  the  talook  (5  W.  R.,  Act  X,  10,  Hurro  Nath  Roy  v.  Gobind 
Chunder  Dutt;  6  W.  R.,  Act  X,  2,  the  same  case  in  review).  The 
bringing  of  a  suit  by  a  landlord  for  enhancement  of  rent  cannot  annul 
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a  former  decree  of  a  competent  Court  declaring  the  ryot's  holding  liable 
to  enhancement  by  entitling  the  ryot  to  claim  the  presumption  under 
section  4  (2  W.  E.,  Act  X,  69,  Eakhal  Dass  Bose  v.  Sheik  Golam 
Surwar).  This  rule  was  extended  to  intermediate  holders  and  talook- 
dars, and  in  delivering  the  judgment,  their  Lordships  of  the  Privy 
Council  observed,  that  section  16  is  almost  in  the  same  words  as  sec- 
tion 4,  and  therefore  the  same  principle  is  applicable  to  ryots  as  well  as 
to  under-tenants  or  talookdars  (19  W.  E.,  175,  P.  C.,  Nuffer  Chunder 
Pal  Chowdhry  v.  Poulson). 

If  a  tenure  has  been  held  at  a  uniform  rent  from  the  time  of  the 
Permanent  Settlement,  the  plaintiff  has  no  right  to  enhance  the  rent 
even  though  the  land  in  possession  of  defendant  may  be  in  excess  of 
that  covered  by  the  original  tenure.  If,  on  the  other  hand,  the  excess 
land  was  not  included  in  the  original  tenure,  but  obtained  subsequently 
without  the  consent  of  the  plaintiff,  the  possession  of  the  defendant  must 
be  considered  adverse  (12  W.  E.,  350,  Indro  Bhusan  Deb  Eoy  v.  Goluck 
Chunder  Chukerbutty). 

Act  x  of  1859,      XVIII.     No  ryot  having  a  right  of  occupancy  shall 
s<  17t  be  liable  to  an  enhancement   of  the 

Grounds    on    which  .         ,  -11         -i  • 

ryot  having  right  of  rent  previously  paid  by  him,  except 
occupancy  is  liable  to  on  gome  one  of  the  following  grounds, 

enhanced  rent.  ^^  .__ 

That  the  rate  of  rent  paid  by  such  ryot  is  below  the 
. ,     prevailing  rate  payable  by  the  same 

That  the  rate  paid      *  o  r         i       j       r          •     -i 

by  him  is  below  that  class  of  ryots  for  land  of  a  similar 
prevailing  in  adjacent  description  and  with  similar  advan- 
Places>  tages  in  the  places  adjacent. 

That  the  value  of  the  produce  or 

That  the  value  of    the   productive    powers   of  the   land 

the  land,  &c.,  has  in-     jiave   been  increased  otherwise  than 

creased  independently      n         ,  ,  « 

of  the  ryot.  by  the  agency  or  at  the  expense  of 

the  ryot. 

That  the  quantity  of  land  held  by 
That  the  quantity  of    the  ryot  has  been  proved  by  measure- 
land  held  by  the  ryot     meni  to  be  greater  than  the  quantity 

is  <n-eater  than  he   has       ,,  ,  .   ,     °  ,          ,  ^ 

pafd  rent  for.  f°r  which  rent  has  been  previously 

paid  by  him. 

Notes. 

No  ryot  having  a  right  of  occupancy  shall  be  liable,  fyc. — This  section 
applies  only  to  ryots  having  a  right  of  occupancy ;  it  does  not  apply  to 
intermediate  tenants  or  talookdars  (vide  section  16,  ante}  ;  nor  to  non- 
occupancy-ryots  (vide  section  8,  ante}.  No  tenures  are  liable  to  enhance- 
ment of  rent  by  judicial  proceedings,  except  the  tenures  of  ryots  having 
a  right  of  occupancy  (9  W.  E.,  552,  Eanee  Surnomoyee  v.  Blumhardt). 
The  rent  of  non-agricultural  holdings  cannot  be  enhanced  by  proceed- 
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ings  in  the  Civil  Court  (23  W.  R.,  61,  Ranee  Lalun  Monee  v.  Ajoodhya 
Ram  Khan;  L.  S.  Jackson,  J.)  Lands  used  for  other  purposes  than 
for  purposes  of  agriculture  and  horticulture  are  not  liable  to  enhance- 
ment under  this  section  (17  W.  R.,  441,  Muddun  Mohun  Biswas  v. 
Stalkart  and  others).  Lands  used  for  building  purposes  are  not  liabJe 
to  enhancement  under  this  Act  (18  W.  R.,  235,  F.  B.,  Ranee  Doorga 
Soondaree  Dossee  v.  Bibee  Oonidutoonissa ;  1  Hay,  275,  Maharaja  Suthea 
Chunder  Deb  Bahadoor  v.  Hury  Mohun  Banerjee;  11  W.  R.,  183,  Kalee 
Mohun  Chatterjee  v.  Kalee  Kisto  Roy;  8  W.  R.,  250,  Kalee  Kishen 
Biswas  v.  Sreemutee  Janokee).  Lands  leased  for  the  express  purpose  of 
building  a  school  and  a  church  are  not  liable  to  enhancement  under  the 
Rent  Law,  as  no  right  of  occupancy  can  be  acquired  in  such  lands  (9  W. 
R.,  552,  Ranee  Surnomoyee  v.  Blumhardt).  But  bastoo  land,  when 
it  is  a  part  of  a  ryot's  jote  or  holding,  is  as  liable  to  enhancement 
as  any  other  kind  of  land,  and  comes  equally  under  the  provisions 
of  this  Act.  In  delivering  a  judgment  on  this  point,  Macpherson, 
J.,  observes,  that  "  it  is  true  that  some  kinds  of  bastoo  lands  cannot 
be  enhanced  under  Act  X  of  1859,  or  Act  VIII  of  1869  (B.C.),  e.g., 
land  in  a  town  on  which  a  house  is  built.  But  it  is  equally  true 
that  some  kinds  of  bastoo  lands  are  liable  to  enhancement,  and  do- 
come  under  the  provisions  of  the  Rent  Law,  e.g.,  land  on  which  stands  the 
house  of  a  ryot  who  is  engaged  in  cultivating  the  surrounding  lands." 
( 12  W.  R.,  140,  Nyinooddee  Joardar  v.  Moncrieff ;  22  W.  R.,  511,  Pogose 
v.  Rajoo  Dhopee).  Where  a  lease  was  granted  for  building  purposes  by 
a  person  with  a  limited  interest  in  the  estate  or  a  life-tenant,  the  lessee 
is  not  thereby  relieved  from  enhancement  claimed  by  a  party  succeeding 
to  the  life-tenant  (5  W.  R.,  Act  X,  34,  Joggeshur  Boistubce  v.  Rajendra 
Gangooly).  The  rent  of  ajulkuris  not  liable  to  enhancement  under 
this  section,  as  no  right  of  occupancy  can  be  acquired  in  tanks  or  other 
julkur  (vide  notes  under  section  6,  p.  20).  The  Rent  Law  does  not  entitle 
a  lessor  to  enhance  the  rent  payable  from  a  lessee  on  account  of  a  right 
leased  to  the  latter  to  collect  lac  insects  from  trees  growing  in  former's 
land  (23  W.  R.,  458,  Gopal  Singh  Moorah  v.  Sunkuree  Paharin). 

A  suit  for  enhancement  of  rent  will  not  lie,  unless  the  tenant  is  served 
with  a  notice  under  section  14,  stating  some  one  or  more  of  the  grounds 
mentioned  in  this  section.  It  is  not  sufficient  for  a  notice  to  allege 
generally  the  grounds  of  enhancement  stated  in  this  section  ;  it  should 
set  forth  specific  and  tangible  grounds  applicable  to  the  particular  case 
(10  W.  R.,  323,  Dwarka  Nath  Chuckerbutty  v.  Beejoy  Gobind  Borral, 
21  W.  R.,  33,  Banee  Madhub  Chowdhry  v.  Tara  Prosunno  Bose).  It  is 
sufficient  if  a  notice  makes  the  ryot  aware  of  the  legal  grounds  on 
which  enhancement  is  sought  (8  W.  R.,  503,  Kashenath  Deb  v.  Moha- 
ranee  Shibessure  Debia;  12  W.  R.,  537,  Rada  Bullub  Ghose  v.  Beharee 
Lall  Mookerjee).  Where  a  notice  of  enhancement  states  all  the  grounds 
required  to  be  stated,  and  the  grounds  in  the  notice  are  inconsistent 
with  those  stated  in  the  plaint,  the  notice  is  not  insufficient,  if  the  ryot 
was  not  in  any  way  prejudiced  by  the  irregularity  (20  W.  R.,  203,  Ram 
Rutno  Ghose  v.  Prosunno  Nath  Blmttacharjee).  A  discrepancy 
between  the  rent  claimed  in  the  notice  and  the  plaint  is  no  cause  for 
dismissing  a  suit  (1  W.  R.,  3,  Hills  v.  Pauch  Cowree  Shaikh). 

Bastoo  and  Oodbastoo  Rates. — The  case  of  a  ryot  building  a  group  of 
a  few  huts  upon  a  small  piece  of  ground,  used  by  him  as  his  residence 
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and  cowshed,  &c.,  and  keeping  a  portion  of  lands  as  the  oothan  (court- 
yard) of  his  house,  is  quite  different  from  the  case  of  an  indigo  or  silk 
manufacturer,  who  may  have  erected  a  large  number  of  buildings  scat- 
tered over  a  large  area  of  ground.  In  the  former  case  the  whole  of  the 
ryot's  residence  with  oothan  is  assessed  at  bastoo  rates ;  but  in  the  latter 
case  only  those  blocks  of  land  upon  which  different  parts  of  factories, 
such  as  vats  and  other  buildings  are  situated,  are  assessable  at 
lastoo  rates  (6  W.  R.,  Act  X,  92,  Prem  Chand  Chowdhry  v.  Brown). 

Prevailing  rate, — The  term  "  prevailing  rate  "  means  the  rate  generally 
prevalent,  or  the  rate  paid  by  the  majority  of  the  ryots  in  the  neigh- 
bourhood. The  evidence  of  twenty  ryots  simply  showing  that  they  paid 
their  rents  at  a  certain  rate  does  not  prove  the  prevailing  rate  or  the 
rate  paid  by  the  majority  of  the  ryots  (9  W.  R.,  83,  Shadoo  Sing  v. 
Ramanoograha).  The  rate  claimed  by  the  plaintiff  must  be  such  as  is 
paid  by  the  same  class  of  ryots  for  adjacent  lands  with  similar  advantages 
and  is  the  prevailing  rate, — that  is  to  say,  the  rate  paid  by  so  large  a 
majority  of  the  same  class  of  tenants  for  such  lands  as  would  justify 
one  to  hold  the  rate  claimed  to  be  the  prevailing  rate.  A  Court  cannot 
give  a  decree  to  enhanced  rent  at  a  certain  rate  without  any  evidence  as 
to  that  being  the  prevailing  rate  generally  paid,  and  not  only  by  five 
or  six  witnesses,  by  the  same  class  of  ryots  as  the  defendant  for 
lands  adjacent  with  similar  advantages  (15  W.  R.,  2,  Dhunraj 
Koonwar  v.  Ooggur  Narain  Koonwar).  The  evidence  of  three 
putwarrees  who  put  in  their  jummabundies,  showing  the  rates  paid 
by  almost  all  the  ryots,  i.e.,  the  majority,  was  held  sufficiently  to  prove 
the  "  prevailing  rate"  (13  W.  R.,  346,  Priag  Lall  v.  Brochman).  The 
Judge  ought  not  to  take  into  consideration  the  report  of  an  Ameen  in 
determining  the  prevailing  rate  in  the  neighbourhood,  but  should 
examine  the  witnesses  himself  (12  W.  R.,  138,  Tweedie  v.  Poorno 
Chunder  Gangooly).  In  fixing  the  prevailing  rate  of  rent,  it  is  an  error 
to  strike  an  average  between  the  statements  of  witnesses  on  opposite 
sides ;  the  proper  plan  is  to  ascertain  on  which  evidence  reliance  can 
be  placed  (16  W.  R.,  177,  Rowshun  Bibee  v.  Chunder  Madhub  Kur). 
The  adoption  of  an  average  rate  from  different  rates  given  by  several 
witnesses  is  not  a  correct  mode  of  fixing  the  proper  rate  (1  W.  R.,  58, 
Surneera  Khatoon  v.  Gopal  Lall  Tagore  ;  22  W.  R.,  185,  Audh  Beharee 
Singh  v.  Dost  Mahomed).  Where  different  ryots  holding  similar  lands 
with  similar  advantages  in  places  adjacent  pay  at  different  but  higher 
rates  than  the  defendant  for  lands  of  the  same  description  and  quality, 
and  if  a  generally  prevailing  rate  cannot  be  found,  the  currency  of  the 
different  rates  being  so  nearly  equal  as  to  make  it  impossible  to  say 
which  is  the  prevailing  rate,  the  Court  is  not  in  error  in  taking 
an  average  (21  W.  R.,  157,  Shaikh  Dino  Gazee  v.  MohimMohun  Doss). 
In  determining  the  enhanced  rent  under  this  section  a  Court  cannot 
include  putwareean  and  other  abwabs  paid  by  ryots  in  the  neigh- 
bourhood (12  W.  R.,  29,  Burmah  Chowdhry  v.  Sreenundo  Singh). 

In  a  suit  for  enhancement  on  the  ground  that  the  defendant  pays  a 
lower  rent  than  that  paid  by  neighbouring  ryots  of  the  same  class  for 
similar  lands,  the  Judge,  instead  of  decreeing  what  he  considers  "  a 
fair  rate,"  should  find  specifically  whether  the  rate  claimed  by  the 
plaintiff  is  actually  paid  by  the  neighbouring  ryots  of  the  same  class 
for  similar  lands,  or  what  rate  is  so  paid,  and  decide  accordingly 
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(6W.  K.,  Act  X,  45,  Pelaram  Kotal  v.  Nundo  Coomar  Chattorarn).  It 
is  not  enough  for  a  Court  to  find  generally  that  the  plaintiff  is  entitled 
to  an  enhanced  rate ;  there  must  be  a  distinct  finding  as  to  the  ground 
on  which  he  is  so  entitled  (12  W.  R.,  30,  Gunga  Narain  Dass  v. 
Sharoda  Mohun  Roy).  A  decree  should  not  give  a  plaintiff  more  than 
he  claims, — e.g.,  where  homestead  land  was  assessed  in  the  plaint  at 
Rs.  1-8,  the  Court  cannot  decree  at  Rs.  2  per  beegah  (5  "W.  R., 
Act  X,  60,  Ghyrullah  Mundul  v.  Kishore  Nath  Koondoo).  This 
section  does  not  say  that  in  every  case  the  rate  of  rent  may  be  raised 
to  the  prevailing  rate,  but  only  that  the  rent  shall  not  be  raised  except 
on  some  one  of  the  grounds  specified.  It  must  always  be  read  with 
reference  to  the  general  provisions  of  section  5,  that  the  rent  of  a 
ryot  having  a  right  of  occupancy  shall  not  be  more  than  is  fair  and 
equitable;  and  in  considering  what  is  fair  and  equitable,  the  ryot 
should  not  be  called  upon  to  pay  to  the  landlord,  under  the  name  of 
rent,  what  is  in  fact  not  rent,  but  the  produce  of  his  own  labor  and 
capital  sunk  in  the  land  (Gap  No.  W.  R.,  Act  X,  75,  Noor  Mahomed 
Mundul  v.  Hurri  Prosunno  Roy).  A  plaintiff,  who  sues  for  enhanced 
rent,  is  bound  to  prove  that  the  present  rate  is  not  fair  and  equitable 
(1  W.  R,,  3,  Hills  v.  Jender  Mundul). 

The  same  class  of  ryots. — The  words  "  same  class  of  ryots  "  refer 
to  occupancy  ryots,  although  some  may  be  more  and  some  less  ancient, 
but  there  may  be,  according  to  the  custom  of  a  locality,  a  separate  class 
of  ryots  within  the  general  body  of  occupancy  ryots  (6  W.  R.,  Act  X, 
33,  Rani  Coomar  Daree  v.  Bhyrub  Chunder  Mookerjee  ;  9  W.  R.,  522, 
Deeno  Bandoo  Roy  v.  Ramdhun  Dey).  The  words  "  same  class  "  in 
this  section  refer  to  the  division  of  ryots  into  two  classes, — viz.,  those 
having  and  those  not  having  rights  of  occupancy  (9  W.  R.,  83,  Sadhoo 
Singh  v.  Ramanoograha).  "  By  the  same  class  of  ryots,"  observes 
Norman,  J.,  "  I  iinderstand  ryots  not  holding  at  fixed  rates  of  rent  or 
with  any  peculiar  privileges  as  to  the  rates  of  rent"  (3  W.  R.,  Act  X, 
Thakooranee  Dassee's  case,  page  94).  A  ryot  who  has  taken  a  jungle- 
booree  lease,  and  at  his  own  expense  has  cleared  the  land,  cannot  be 
considered  to  be  a  ryot  "  of  the  same  class  "  as  a  ryot  who  has  incurred 
no  such  expense  (Gap  No.  W.  R.,  Act  X,  75,  Noor  Mahomed  Mundul 
v.  Hurri  Prosunno  Roy).  Where  a  ryot  has  taken  a  clearing  lease 
for  certain  jungles  at  a  russudee  (i.e.,  progressive)  jumma,  the  mere 
fact  of  his  produce  having  largely  increased  in  value,  and  of  his  rent 
being  materially  below  that  paid  for  similar  lands  in  the  neighbourhood, 
are  not  sufficient  grounds  for  enhancement  of  his  rent.  It  is 
essential  that  the  higher  rates  are  to  be  paid  by  the  same  class  of 
ryots  and  by  ryots  with  similar  advantages  (9  W.  R.,  349,  Purmanund 
Sein  v.  Puddo  Monee  Dassee  and  others).  Ryots  are  not  necessarily 
ryots  of  the  same  class,  because  they  hold  under  a  similar  class  of 
landlords  (12  W.  R.,  102,  Gouree  Nath  Roy  v.  Ramgutty  Chunder). 

Places  adjacent. — The  enhancement  of  rent  is  not  restricted  to  the 
rates  of  the  pergunnah  or  of  the  village,  but  is  to  be  according  to  the 
rates  prevailing  in  the  places  adjacent  (5  W.  R.,  Act  X,  70,  Syud 
Sudurooddeen  v.  Bhetoo  Palee).  Pergunnah  rates  cannot  be  considered 
as  the  rates  of  the  places  adjacent,  for  it  may  be  that  the  rates  of 
the  particular  village  in  which  the  lands  to  be  enhanced  are  situate  are 
lower  than  those  which  prevail  in  the  pergunnah  (12  W.  R.,  138, 
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Tweedie  v.  Poorno  Chunder  Gangooly ;  11  W.  R.,  571,  Kali  Cliunder 
Chowdhry  v.  Ruttun  Gopal  Bhadooree).  The  words  "  places  adjacent" 
in  this  section  cannot  be  restricted  to  lands  in  contact  with  that  to 
which  the  rent  suit  relates.  The  general  rule  may  be  stated  to  be 
that  the  plaintiff  is  not,  on  the  one  hand,  restricted  to  a  comparison 
with  lands  immediately  contiguous,  and  must  not  on  the  other  hand 
pick  and  choose  particular  places ;  but  should  consider  the  rates  pre- 
vailing in  all  the  neighbouring  places  which  are  similarly  circumstanced 
(21  W.  R.,  157,  Shaikh  Dena  Gazee  v.  Mohinee  Mohun  Dass). 

When  plaintiff  is  entitled  to  a  decree. — In  a  suit  for  enhancement  of  rem% 
a  plaintiff  must  frame  his  suit  and  prove  his  case  in  exact  conformity 
with  the  provisions  of  the  law  which  enable  him  to  increase  his  profits 
(14  W.  R.,  55,  Bhoobun  Chunder  Shome  v.  Ram  Doyal  Samunto). 
Where  enhancement  is  sued  for  on  the  ground  that  the  rent  paid  by  the 
defendant  is  below  the  rate  prevailing  in  the  neighbourhood,  it  is  not 
enough  for  the  plaintiff  to  show  that  the  adjacent  lands  are  of  a  similar 
description  to  those  held  by  defendant ;  he  must  also  show  that  they 
are  held  by  persons  of  the  same  class  with  the  defendant  (12  W.  R., 
476,  Wooma  Nath  Roy  v.  Ashumburee  Bewa).  Nor  is  it  sufficient  to 
find  that  the  enhanced  rent  claimed  is  the  same  as  that  in  an  adjoining 
village,  but  it  is  also  necessary  to  enquire  whether  that  rent  is  paid 
by  the  same  class  of  ryots,  or  whether  the  land  is  of  a  similar  descrip- 
tion, or  whether  it  possesses  similar  advantages  (7  W.  R.,  148,  Nubo 
Coomar  Biswas  v.  Oman).  The  onus  of  proving  the  proper  rate  is 
upon  the  plaintiff,  and  not  upon  the  defendant  (1  W.  R.,  58,  Sumeera 
Khatoon  v.  Baboo  Gopal  Lai  Tagore).  When  the  plaintiff  fails  to 
prove  the  existence  of  any  ground  on  which  he  claims  the  enhancement, 
his  suit  should  at  once  be  dismissed.  The  Court  has  no  right  to 
declare  the  defendant's  tenure  liable  to  enhancement  prospectimly  or 
to  give  plaintiff  a  decree  for  enhanced  rent  for  the  future  (15  W.  R., 
148,  Surubjeet  Mundul  v.  Misselback).  A  decree  for  enhancement 
of  rent  can  have  no  retrospective  effect  (15  W.  R.,  119,  Chunder  Mun 
Chowdhry  v.  Sree  Mun  Chowdhry).  If  the  plaintiff  fails  to  prove 
one  of  the  grounds  specified  in  the  notice  of  enhancement,  he  is  entitled 
to  a  decree  for  enhancement  on  account  of  any  other  ground  which 
is  proved  (7  W.  R.,  172,  Ram  Kant  Chuckerbutty  v.  Rajah  Mohesh 
Chunder  Singh).  Where  the  plaintiff  fails  to  prove  the  existence 
of  any  ground  on  which  he  claims  the  enhancement,  he  is  not  entitled 
to  a  decree  at  the  rates  which  the  defendant's  witnesses  depose  the 
land  will  bear,  as  the  Rent  Law  does  not  authorize  enhancement  of  the 
rent  of  a  ryot  to  the  rates  which  the  lands  will  bear  (9  W.  R.,  149,  Jaun 
Ali  v.  Jan  Ali).  Where  a  landlord  fails  in  his  claim  for  enhanced 
rent,  he  is  entitled  to  recover  the  old  rent  by  another  suit  (6  W.  R., 
Act  X,  96,  Shahzada  Mahomed  Rohimooddeen  v.  Radha  Mohun 
Mundul).  A  suit  for  enhanced  rent  having  been  dismissed,  the  landlord 
may,  by  another  suit,  recover  rents  at  the  rate  admitted  by  the  ryot 
in  the  enhancement  case.  The  law  of  res  judicata  does  not  apply, 
because  the  cause  of  action,  the  subject-matter  of  the  suit,  and  the 
question  in  issue  are  not  the  same  in  both  cases  (13  W.  R.,  317,  Kheda- 
roonissa  Bibee  v.  Boodhee  Bibee).  A  suit  to  enhance  is  very  different 
from  a  siiit  to  recover  arrears  of  rent  at  the  rate  originally  fixed,  and 
it  is  founded  entirely  upon  different  principles.  To  a  suit  for  enhance- 
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ment,  it  will  be  no  bar  to  plead  that  all  arrears  according  to  the  original 
rate  have  been  paid  (19  W.  R.,  141,  P.  C.,  Saroda  Soonduree  Debia  v. 
Golam  Ali ;  23  W.  R.,  352,  Hurronath  Roy  v.  Gobind  Chunder  Dutt). 
Where  a  suit  for  an  arrear  of  rent  at  an  enhanced  rate  is  not  decreed, 
the  Court  cannot  give  a  decree  for  rent  at  the  old  rate  (24  W.  R.,  35, 
Saroda  Mohun  Roy  Chowdhry  v.  Shiboporee  Dossee;  19  W.  R.,  141, 
P.  C.,  Saroda  Soonduree  Debia  ».  Golarn  Ali;  20  W.  R.,  186,  Joggeshur 
Patty  v.  Ishan  Chunder  Ghose).  But  it  has  lately  been  held  by  Mr. 
Justice  Kemp,  that  in  a  suit  for  rent  at  an  enhanced  rate,  where  plaintiff 
is  unable  to  establish  the  grounds  upon  which  he  claims  enhancement, 
he  may  have  a  decree  for  rent  according  to  the  jumma  for  which  defend- 
ant admits  liability.  The  learned  Judge  reconciles  the  Privy  Council 
Ruling  of  the  19th  volume  in  this  way.  He  says,  that  "  that  was  also 
a  suit  for  arrears  of  rent  in  pursuance  of  a  notice  of  enhancement. 
The  contention  on  the  part  of  the  appellants,  amongst  other  points 
raised,  was  that,  even  if  they  were  not  entitled  to  enhance  the  rent, 
they  were  entitled  to  recover  rent  at  the  rate  specified  in  the  kabuleut. 
Their  Lordships  say  that  no  issue  was  raised  whether  the  rent  at  the 
rate  specified  in  the  kabuleut  had  been  paid  or  satisfied,  and  that  there 
was  nothing  in  the  case  to  show  whether  it  had  been  paid  or  not. 
Therefore  their  Lordships  were  of  opinion  that  the  plaintiffs  were  not 
entitled  to  a  decree  in  that  suit  for  the  rent  at  the  rate  fixed  by  the 
kubuleut"  (22  W.  R.,  351,  Bhubo  Soonduree  Chowdhrain  v.  Kashee 
Nath  Acharjee).  In  a  suit  for  enhancement  of  rent,  if  the  plaintiffs 
are  unable  to  show  that  they  are  entitled  to  the  rent  exactly  as  they 
claim  it,  the  Court  is  not  debarred  from  giving  them  a  decree  for  such 
enhanced  rent  as  it  thinks  ought  to  be  paid, — e.g.,  to  divide  the  land 
into  different  classes  and  assign  a  separate  rental  to  each  description 
(22  W.  R.,  456,  Bhugwan  Chunder  Roy  v.  Jegur  Khan  and  others). 
In  a  suit  for  rent  on  an  enhanced  rate,  the  landlord  is  not  indispensably 
bound  to  prove  the  very  rate  which  he  claims  in  his  notice  (24  W.  R., 
Sreelcunt  Ghose  v.  Bhugwan.  Chunder  Sen,  Markby,  J.)  A  suit 
for  arrears  of  rent  at  enhanced  rates,  where  plaintiff  fails  to  adduce 
sufficient  evidence  to  support  his  claim  for  enhancement,  should  not  be 
dismissed  altogether,  if  defendant  admits  a  certain  sum  to  be  due  for 
the  years  in  question :  but  should  be  decreed  to  the  extent  of  the 
admission  (24  W.  R.,  82,  Musst.  Akashbutty  Kooer  v.  Heera  Ram 
Munder ;  24  W.  R.,  4,  Budhun  Orawan  Mahtoon  v.  Jamadar  Baboo 
Jogessur  Doyal  Singh).  A  landlord  cannot  recover  higher  rent  than 
that  demanded  in  the  notice  of  enhancement  (1  W.  R.,  3,  Hills  v. 
Panch  Cowree  Sheik) ;  nor  can  he  recover  more  than  he  claims  in  his 
plaint  (5  W.  R.,  Act  X,  60,  Ghyrullah  Mundul  v.  Kishore  Nath 
Koondoo).  If  a  ryot  sets  up  a  mokurraree  pattah  as  an  answer  to  a 
landlord's  claim  to  enhance  his  rent,  and  fails  to  prove  the  pattah,  or 
the  pattah  produced  by  him  is  held  to  be  forged,  the  landlord  is  not 
necessarily  entitled  to  enhance  the  rent  to  the  full  amount  claimed,  but 
only  to  a  fair  and  equitable  rate  having  regard  to  the  grounds  of 
enhancement  (6  W.  R.,  Act  X,  70,  Issur  Chunder  Doss  v.  Nittynundo 
Doss). 

Fair  and  equitable  rate. — In  a  suit  to  enhance  the  rate  of  rent  of  an 
occupancy  ryot,  the  sole  ground  of  enhancement  being  an  increase  in  the 
value  of  the  produce,  the  words  "  fair  and  equitable  "  in  section  5  are  to 
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be  construed  as  equivalent  to  the  varying  expressions,  "  pergunnah  rates," 
"rates  paid  for  similar  lands  in  the  adjacent  places,"  and  "customary 
rates,"  and  mean  not  the  rate  obtainable  by  open  commercial  competition, 
but  the  prevailing  rate  payable  by  the  same  class  of  ryots  for  lands  of 
similar  description  and  with  similar  advantages  in  the  places  adjacent. 
If  the  customary  rate  of  the  neighbourhood  had  not  been  adjusted  with 
reference  to  the  increased  value  of  the  produce,  and  an  adjustment  is 
requisite  in  consequence  of  a  rise  in  the  value  of  the  produce  caused 
simply  by  a  rise  in  the  price  and  by  causes  independent  both  of  the 
zemindar  and  ryot,  the  rule  of  proportion  to  be  adopted  in  such  adjust- 
ments, is  that  the  old  rent  should  bear  to  the  increased  rent  the  same 
proportion  as  the  former  value  of  the  produce  of  the  soil,  calculated  on 
an  average  of  three  or  five  years  next  before  the  date  of  the  alleged  rise  in 
value,  bears  to  its  present  value  (3  W.  R.,  Act  X,  29,  Thakoranee  Dossee 
«?.  Bishessur  Mookerjia,  per  Trevor,  J.,  p.  43).  If  the  rent  of  a  ryot 
consists  partly  of  money  and  partly  of  services  or  something  equivalent 
to  services, — as  an  obligation  to  cultivate  and  supply  indigo  at  a  certain 
price, — the  value  of  such  contract  would  have  to  be  estimated  and 
added  to  the  old  rent,  and  the  aggregate  value  would  form  a  term  in 
the  proportion  (id.,  Norman,  J.,  p.  95).  This  rule  of  proportion 
should  be  adopted  only  in  the  absence  of  any  recently  adjusted 
pergunnah  customary  rates ;  and  either  party  is  at  liberty  to  prove 
any  special  circumstances  tending  to  show  that  the  application  of 
the  rule  of  proportion  will  work  injustice  (id.,  Macpherson,  J., 
p.  48).  A  claim  to  enhancement  based  on  the  increased  productive 
power  of  land,  or  on  the  increased  value  of  its  produce,  can  only  take 
effect  in  cases  where  the  neighbouring  rates  of  rent  have  not  acconio- 
dated  themselves  to  the  altered  state  of  circumstances, — where,  in  short, 
all  the  ryots  together  are  paying  less  than  the  fair  rate  of  rent ;  and  to 
such  cases,  the  principle  of  the  Full  Bench  Ruling  in  the  case  of 
Thakooranee  Dossee  would  apply.  But  where  there  already  exists  a 
guide  to  what  is  a  fair  rate  of  rent,  the  precedent  is  inapplicable  ( 7  W. 
R.,  234,  Sreesh  Chunder  Doss  v.  Assimonissa  and  others).  The  rule  of 
proportion,  as  laid  down  in  the  Full  Bench  case  of  Thakooranee  Dossee, 
applies  only  to  cases  in  which  the  sole  ground  of  enhancement  is  an 
increase  in  the  value  of  the  produce,  and  to  cases  in  which  the  rates  have 
not  adjusted  themselves  to  altered  circumstances.  It  is  inapplicable  to 
cases  where  the  value  of  the  produce  has  not  only  increased,  but  the 
productive  powers  of  the  land  have  decreased  and  the  expenses  of  culti- 
vation have  increased  also.  In  such  cases  the  value  of  the  present 
decreased  average  produce  per  beegah,  calculated  on  the  produce  of  three 
or  five  years,  must  be  found ;  and  it  must  be  contrasted  with  the  average 
value  of  the  produce  before  the  decrease  in  the  productive  powers 
calculated  in  the  same  way,  and  the  increased  present  cost  of  produc- 
tion, as  contrasted  with  the  former  cost  per  beegah,  must  be  ascertained 
also.  When  these  data  are  ascertained,  the  formula  to  be  applied  will 
stand  thus  : — The  average  value  of  the  produce  before  the  decrease  in 
the  productive  powers  of  the  land  will  be  to  the  average  value  of  the 
present  decreased  produce,  minus  the  increased  cost  of  production,  as 
the  rent  previously  paid  will  be  to  that  which  the  land  ought  now  to  pay 
(7  W.  R.,  94,  Showdaminee  Dassee  v.  Shookool  Mahomed).  Claims  to 
enhancement  on  the  basis  of  "  increased  produce"  and  "  increased  value 
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of  produce"  are  inconsistent,  and  indeed  incompatible  with  one  founded 
on  an  inequality  between  the  rent  paid  by  a  tenant  on  the  estate,  and  that 
paid  by  a  tenant  on  a  neighbouring  estate  (7  W.  R.,  234,  Sreesh  Chunder 
Doss  v.  Assimonissa).  The  statement  of  inconsistent  grounds  in  a 
notice  does  not  invalidate  a  suit  for  enhancement,  if  the  ryot  has  not 
been  in  any  way  prejudiced  by  it,  and  has  taken  no  objection  as  to  the 
inconsistency  in  the  Lower  Courts  (20  W.  R.,  203,  Ramruttun  Ghose 
v.  Prosunno  Nath  Bhuttacharjee).  But  if  a  ryot  is  holding  below  the 
rates  paid  by  his  neighbours,  and  in  consequence  of  the  increase  of 
the  value  of  produce  those  rates  are  themselves  too  low,  a  zemindar 
may  be  entitled  to  the  benefit  of  both  the  grounds  of  enhancement  hi 
the  same  suit  (3  W.  R.,  Act  X,  29,  Thakooranee  Dossee,  per 
Norman,  J.,  p.  95).  A  claim  to  enhancement  of  rent  on  the  basis  of 
increased  produce,  and  one  on  that  of  increased  value  of  produce,  are 
not  inconsistent  and  incompatible  (9  W.  R.,  476,  Gopee  Nath  Mooker- 
jee  v.  Rani  Hure,e  Mundul). 

Increase  in  the  value  of  produce. — The  increase  in  the  value  of  the  pro- 
duce in  this  section  means  an  increase  in  its  natural  and  usual  value  in 
ordinary  years.  The  accidental  and  exceptional  high  prices  of  a 
particular  year  in  consequence  of  drought  and  scarcity,  cannot  be 
treated  as  a  measure  by  which  rent  is  to  be  adjusted.  A  tenant  takes 
land,  not  with  reference  to  the  exceptional  high  prices  of  a  past  year, 
but  with  reference  to  the  prices  he  may  reasonably  expect  to  realize  for 
the  crops  which  he  will  raise  in  succeeding  years  (6  W.  R.,  Act  X,  34, 
Bhagruth  Dass  v.  Mohasoop  Roy).  The  increase  in  the  value  of  the 
produce  must  be  a  permanent  one, — that  is,  a  steady  and  normal 
increase,  and  not  one  that  fluctuates  in  a  violent  and  uncertain  way,  and 
is  affected  by  extraordinary  causes  not  likely  to  last  (3  W.  R.,  Act  X, 
142,  Thakooranee  Dassee  v.  Bisheshur  Mookerjee). 

Increase  of  the  productive  powers. — By  the  words    "increase  of  pro- 
ductive powers"  in  this  section,  the  Legislature  does  not  mean  capacity 
for  realizing   a  higher  rent  for  building   or   other  purposes ;   but  an 
increase  of  the  productive   powers  of  the  land  itself  (9    W.   R.,  122, 
Bissessur  Chukrobutty  v.  Wooma  Churn  Roy ;  1  W.  R.,  46,   Kewajah 
Chyeman  Kajah  v.   Jan  Aly  Chowdhry).     The  increase  of  the  value  of 
land  by  reason  of  the  existence  of  a  distillery  or  of  a  rope-yard   is   not 
an  increase  in  the  productive  powers  of  the  land  within  the  meaning  of 
this    section   (16  W.    R.,   216,    Brojo    Nauth    Cooudoo   Chowdhry    v. 
Stewart;   17  W.   R.,   441,  Muddun  Mohun   Biswas  v.   Stalkart).     A 
rise  in  the  value   of    the  lands  owing   to    a   considerable    portion    of 
a   town    in  which   the  lands    are    situated    having   been    swept   away 
by    a   river,    is   not    such  an    increase  in    the    productive    powers    of 
the    lands    as    is    contemplated     by     this   section  (8    W.   R.,  330, 
Khondar  Abdoor  Ruhman  v.  Wooma  Churn  Roy).     A  casual   increase 
in   the  fertility  of  land  is  not  a  ground  for  permanent  enhancement 
of    rent   (7    W.    R.,    235,    Kisto    Mohun    Pattur   v.    Huree    Sunkur 
Mookerjee).      The  increase  must   either   be    permanent  or   likely   to 
last  for  a  considerable  time  (22  W.    R.,   350,  Khajah  Abdool  Gunny  v. 
Bhuttoo    Shaikh).     An    enhancement   of  rent  can    be  had   under  this 
clause   where  the   increase  has  resulted  from    additional    productive- 
ness   in   the   soil  arising  out  of  fertilising  deposits,  or  from  increased 
facilities  for  disposing  of  the  produce,  arising  out  of  the  construction 
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of  protecting  embankments,  or  the  introduction  of  railways,  or  the 
rise  of  new  markets,  or  the  generally  increased  facilities  of  commu- 
nication which  are  caused  by  the  construction  of  ordinary  metalled 
roads,  &c.  (9  W.  R.,  190,  F.  B.,  Poolin  Behary  Sein  v.  Watson  &  Co., 
per  Seton-Karr,  J.). 

Otherwise  than  by  the  agency  or  at  the  expense  of  the  ryot. — If  a  ryot 
having  received  ordinary  land,  converts  it  into  land  of  specially  high 
value,  he  will  not  be  liable  to  pay  exceptionally  high  rates,  but  the 
ordinary  rates  paid  by  land  of  the  same  quality,  irrespective  of  the 
special  character  impressed  on  it  by  himself.  Thus,  if  a  ryot  takes 
ordinary  land  and  works  up  into  orchards,  he  is  only  liable  to  ordinary 
rates,  if  he  alone  has  impressed  the  orchard  character  on  the  land  (2  W. 
E.,  Act  X,  40,  Chowdhry  Khan  v.  Gour  Jana).  An  increase  of  value 
created  by  the  agency  and  at  the  expense  of  a  ryot  is  not  a  ground  of 
enhancement.  "  If  a  ryot,  by  his  own  labor  and  at  his  own  expense, 
converts  one  kind  of  land  into  another  kind  of  land,  he  must  pay  the 
rates  prevailing  in  the  neighbourhood  for  land  of  that  kind  which  he 
originally  received  from  his  zemindar,  and  he  is  subject  to  enhancement 
to  the  rates  paid  by  the  same  class  of  ryots  for  neighbouring  land  of  the 
same  description  as,  and  with  similar  advantages  to,  that  which  he 
originally  received  ;  he  is  also  subject  to  increase  on  account  of  increased 
value  of  such  similar  lands,  so  far  as  there  is  increase  independent  of  his 
own  labor  and  capital"  (id.,  per  Campbell,  J.)  A  ryot  who  brings 
jungle  land  into  cultivation  is  liable,  after  a  reasonable  period,  to  pay 
the  full  customary  rates  of  cultivated  lands  in  the  pergunnah.  But 
where  a  ryot  does  more  than  bring  uncultivated  land  into  cultivation, 
i.e.,  converts,  by  means  of  special  works  and  special  labor,  unculturable 
into  culturable  land,  is  entitled  to  hold  at  unexceptionably  low  rates 
(2  W.  R.,  Act  X,  40,  Chowdhry  Khan  v.  Gour  Jana;  9  W.  R.,  65, 
Golam  Ali  v.  Baboo  Gopal  Lai  Tagore).  A  tank  which  has  been 
dug  for  public  purposes,  and  a  garden  which  has  been  rendered  produc- 
tive by  the  exertions  and  outlay  of  a  tenant,  are  not  exempt  from 
enhancement  on  those  grounds,  but  should  be  assessed  according  to  the 
rates  of  those  kinds  of  lands  prevailing  in  the  neighbourhood  (2  Hay, 
427,  Lukhun  Magilla  v.  Sreeram  Chatterjee). 

The  burden  of  proof. — The  general  rule  of  evidence  is  that,  if,  in 
order  to  make  out  a  title,  it  is  necessary  to  prove  a  negative,  the  party 
who  avers  a  title  must  prove  the  title.  Therefore  the  onus  lies  on  the 
landlord  to  prove  the  ground  of  his  right  to  enhance, — namely,  that  the 
value  of  the  produce  and  productive  powers  of  the  land  have  increased 
"  otherwise  than  by  the  agency  and  at  the  expense  of  the  ryot."  It  is 
not  enough  for  the  landlord  to  show  that  the  value  of  the  produce  and 
the  productive  powers  have  increased,  but  he  must  go  further  and  prove 
that  they  have  increased  otherwise  than  by  the  exertions  and  expense  of 
the  ryot  himself.  When  a  defendant  comes  into  Court  and  admits  that 
the  productiveness  has  increased,  it  is  still  incumbent  on  the  plaintiff 
to  show  that  this  increase  has  been  brought  about  not  by  the  agency  or 
expense  of  the  ryot  (9  W.  R.,  190,  F.  B.,  Poolin  Behary  Sein  v. 
Watson  &  Co.)  The  question  of  onus  probandi  in  these  cases  will 
appear  clear  enough  if  we  refer  to  section  102  of  Act  I  of  1872  (Evi- 
dence Act). 

The  occurrence  of  a  catastrophe,  such  as  an  inundation,  during  the 
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year  succeeding  a  notice  of  enhancement,  is  sufficient  to  render  the 
demand  of  a  higher  rent  unfair  and  inequitable  (10  W.  R.,  395,  Bama- 
soonduree  Dassee  v.  Kaloo  Peadah).  In  order  to  maintain  a  suit  for 
enhancement  under  the  3rd  clause  of  this  section  it  is  necessary  to 
prove  the  existence  of  the  alleged  excess  and  the  rate  at  which  such 
excess  land  ought  to  be  assessed  (17  W.  R.,  558,  Nubo  Kishore 
Mundul  v.  Fukeer  Poramanick).  A  ryot  who  holds  lands  in  excess 
of  his  tenure,  and  has  not  been  paying  rent  for  them,  is  a  trespasser  as 
to  that  excess,  and  not  a  tenant,  and  therefore  cannot  be  sued  for 
enhancement  of  a  rent  which  he  has  never  paid  (  6  W.  R.,  Act  X,  57, 
Rashum  Bibee  v.  Bissonath  Sircar ;  id.,  97,  David  v.  Ramdhun  Chat- 
terjee  ;  id.,  106,  Raj  Mohun  Mitter  v.  Gooroo  Churn  Aych).  When  a 
party,  by  an  express  contract  in  a  written  lease,  defines  the  lands  to 
which  he  shall  confine  his  tenancy,  he  will,  if  he  extends  it  without 
his  landlord's  permission,  be  a  trespasser  (7  W.  R.,  122,  Sham  Jha 
v.  Doorga  Roy).  Lands  in  excess  of  the  area  recorded  in  a  mokurraree 
pattah  containing  no  boundaries  are  liable  to  assessment  (Gap  No., 
W.  R.,  Act  X,  38,  Biprodas  Dey  v.  Musst.  Sakermonee  Dassee).  The 
mere  fact  of  a  pattah  containing  no  boundaries  is  no  ground  for  enhance- 
ment, but  where  a  tenant  is  found  to  be  holding  a  greater  quantity  of 
land  than  that  for  which  rent  has  hitherto  been  paid  by  him,  and  the 
excess  land  lies  within  the  land  originally  leased  to  him,  that  the 
landlord  is  entitled  to  enhanced  rent  under  this  clause  (9  W.  R.,  476, 
Gopeenath  Mookerjee  v.  Ram  Huree  Mundul).  The  third  clause  of 
this  section  is  applicable  to  cases  where  the  land  was  undoubtedly 
included  in  the  original  tenure,  but  it  has  been  found  upon  a  fresh 
measurement  that  there  was  some  mistake  in  the  former  measurement, 
and  that  a  greater  amount  of  rent  ought  to  be  paid,  not  in  respect  of 
any  fresh  land,  but  in  respect  of  land  which  was  included  in  the  original 
tenure  (17  W.  R.,  34,  Prankissen  Bagchee  v.  Monmohinee  Dassee). 
A  ryot  is  not  entitled  to  any  deduction  for  the  expenses  which  he  has 
incurred  in  cultivating  excess  lands  for  which  he  has  paid  no  rent.  He 
is  a  mere  squatter,  and  this  section  refers  only  to  occupancy  tenants 
(6  W.  R.,  Act  X,  97,  David  v.  Ramdhun  Chatterjee).  In  a  suit  for 
enhancement  under  this  clause,  the  landlord  is  to  show  that  the  lands 
in  question  are  all  included  within  the  original  tenure  of  the  ryot ; 
that  the  ryot  has  been  paying  rent  for  a  quantity  less  than  the  area 
of  those  lands  ;  and  that  the  original  tenure  itself  is  liable  to  enhance- 
ment (15  W.  R.,  92,  Shaikh  Ahmed  Hossein  v.  Mussarnut  Bandu). 
The  rent  of  a  tenure  which  is  protected  from  enhancement  under 
section  4  of  this  Act  cannot  be  altered  or  increased  on  the  ground  of 
any  excess  lands  (15  W.  R.,  157,  DeCourcy  v.  Meghnath  Jha ; 
2  W.  R.,  Act  X,  33,  Janokee  Bullub  Chuckerbutty  v.  Nobin 
Chunder  Roy  Chowdhry).  If  it  is  found  that  the  tenure  has  been 
held  at  a  uniform  rent  from  the  time  of  the  permanent  settlement, 
the  zemindar  has  no  right  to  enhance  the  rent  even  though  the 
land  in  possession  of  the  defendant  be  in  excess  of  that  covered  by 
the  original  tenure.  If,  on  the  other  hand,  the  excess  land  was  not 
included  in  the  original  tenure,  but  obtained  subsequently  by  encroach- 
ments without  the  consent  of  the  zemindar,  the  possession  of  the 
defendant  must  be  considered  as  adverse  to  the  zemindar  (12  W.  R., 
350,  Indro  Bhusan  Deb  Roy  v.  Goluck  Chunder  Chuckerbutty). 
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Whether  the  original  tenure  is  covered  by  a  maurasee  pattah,  or 
is  protected  from  enhancement  under  the  provisions  of  section  4  or 
17,  the  consequences  with  respect  to  excess  lands  would  be  precisely 
the  same  (15  W.  R.,  157,  DeCourcy  «.  Meghnath  Jha).  The  mere  fact 
of  holding  for  twenty  years  will  not  excuse  the  ryot  from  payment  of 
rent  on  any  excess  lands  he  has  contrived  to  hold  over  and  above  his 
jote ;  \mless  that  jote  is  defined  as  to  extent  and  boundaries,  or  by  the 
latter  alone,  in  which  case  he  may  retain  at  the  original  rent  all  the  land 
comprised  within  those  boundaries  (8  W.  R.,  326,  Bibee  Reazoonissa  v. 
Shaik  Dad  Ali).  When  the  enhanced  rent  is  claimed  for  a  much 
larger  excess  land,  the  Court  ought  not  to  give  a  decree  for  rent  on  a 
smaller  excess  found  afterwards  in  the  defendant's  possession  (15  W.  R., 
366,  Shumsool  Osrnan  v.  Bungseedur  Dutt).  It  is  to  be  presumed 
that  lands  encroached  by  a  tenant  during  his  tenancy  upon  the  adjoin- 
ing lands  of  his  landlord,  are  added  to  the  tenure  and  form  part  thereof 
for  the  benefit  of  the  tenant  so  long  as  the  original  holding  continues. 
Unless  the  tenure  is  protected  from  enhancement,  the  lands  so  added 
by  encroachment  are  liable  to  enhancement  under  this  clause  (22  W.  R., 
246,  Gooroo  Dass  Roy  v.  Issur  Chunder  Bose). 

Accretion. — Clause  1,  section  4  of  Regulation  XI   of  1825  provides, 

that  when  land  is  gained  by  gradual  accession,  whether  from  the  recess 

of  a  river  or  of  the  sea,  it   shall  be  considered  an  increment  to  the 

tenure  of  the  person  to  whose  land   or  estate  it    is    thus    annexed. 

Land  which  accretes  to  an   estate  from  the  bed  of  an  adjoining  khal 

belongs  to  the  owner  of  the  estate,  and  not  to  the  person  who  possessed 

the  julkur  of  the  khal  (11  W.  R.,  116,  Dataram  Nath  v.  Eshan  Chunder 

Law ;   10  W.  R.,  68,  Mirza  Syfoollah    v.    Bhuttun).     The   party  to 

whose    lands    new    formations  gradually  accrete   is  entitled  to  them, 

though  he  may  not  have  lost  any  lands,  and  though  the    accretion 

may  have  been  caused  by  the  washing  away  of  the  lands  of  another 

person  (2  W.  R.,  295,  Adoo  Mean  v.  Shiboo   Soonduree).     As  long  as 

any  portion  of  an  estate   is  in  existence,  the  zemindar  is   entitled  to 

claim  the  land  accreting  to  it  as  forming  by  law  part  of  that  estate  (Gap 

No.,  W.  R.,  64,  Bhoobun  Mohun  Sircar  v.  Watson  &  Co.)    A  zemindar 

cannot  claim  lands  as  an  accretion  to  his  estate  when  such  lands  are 

capable  of  being  identified  as  a  re-formation  of  land  belonging  to  another 

owner  upon  their  original  site  (14  W.  R.,  P.  C.,  11,  Lopez   v.  Muddun 

Mohun  Thakoor ;  23  W.  R.,  P.  C.,  8,  Hursuhai  Singh  v.  Syud  Lootf 

Ali   Khan ;   1    Hay,   284,   Ram    Nath    Thakoor    v.    Chunder    Narain 

Chowdhry ;    7  W.   R.,   P.  C.,  67,  Mussarnut  Imam  Bandi  v.  Wajid  Ali 

Khan  ;   18  W.  R.,  P.   C.,  113,  Nogendra  Chimder  Ghose  v.  Mahomed 

Esoff ;  23  W.  R.,  110,  Buddun  Chunder  Shaha  v.  Bepin  Behari  Roy). 

Clause  1,  section  4,  Regulation  XI  of  1825   prescribes  that  the  right 

to  the  occupancy  of  accreted  lands  is  with  the  owners  of  the  parent 

mehal  or  subordinate  tenure,  as  the  case  may  be,  and  that  accretions 

are  liable  to  assessment  either  by  custom  or    agreement.       Accreted 

lands,  when  liable  to  enhancement  at  the  ordinary  neighbouring  rates, 

are  entitled  to   a  deduction  of  10  per  cent,  for  collection  charges  and 

10  per  cent,  for  talookdarry  profits  (6  W.   R.,  Act  X,  48,   Juggut 

Chunder   Dutt  v.  Panioty).      Where  a  permanent  zimma  tenure  has 

been  held  at  one  rate  of  rent  for  more  than  twenty  years,  the  terms 

of  section   17  of  this  Act,  as  well  as  the  provisions  of  section  51  of 
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Regulation  VIII  of  1793,  preclude  the  zemindar  from  assessing  accretions 
to  the  parent  talook  (8  W.  R.,  427,  Juggut  Chunder  Dutt  v.  Panioty). 
A  jotedar  has  a  right  to  lands  which  accrete  to  his  jote,  and  the  zemin- 
dar cannot  take  them  away  and  settle  them  with  other  parties  (15  W. 
R.,  87,  Gobind  Monee  Debia  v.  Dino  Bundoo  Shaha ;  id.,  149,  Atti- 
moollah  v.  Sheik  Saheboollah).  As  between  the  zemindar  and  himself, 
a  ryot  is  entitled  to  any  accretion  to  his  holding  formed  by  the  reces- 
sion of  the  river,  and  the  fact  of  his  being  a  mere  tenant-at-will  does 
not  entitle  the  zemindar  to  turn  him  out  of  the  accretion  while  he 
retains  as  tenant  the  original  holding  (16  W.  R.,  94,  Buggobutpershad 
Singh  v.  Doorg  Bijoy  Singh).  Clause  1,  section  4  of  Regulation  XI  of 
1825  refers  only  to  under-tenants  intermediate  between  the  zemindar 
and  the  ryot,  and  to  khoodkast  or  other  ryots  who  possess  some  per- 
manent interest  in  their  lands,  and  not  to  tenants  from  year  to  year 
(4  W.  R.,  57,  Zuheeroodden  Paikaor  v.  Campbell). 

Onus  probandi  ivhere  ryot  pleads  lakraj  holding. — In  a  suit  for 
enhancement,  where  the  defendant  pleads  that  the  whole  or  portion  of 
the  land  is  lakraj,  the  onus  is  on  the  plaintiff  to  prove  that  it  is  his 
mal  land,  or  that  he  has  been  in  receipt  of  rent  in  previous  years 
in  respect  of  the  disputed  land  (2  Hay,  652,  F.  B.,  Huryhur 
Mookerjee  v.  Goomanee  Kazee;  2  W.  R.,  Act  X,  44,  Motee  Lall  Aduck 
v.  Judoo  Puttee  Dass ;  6  W.  R.,  Act  X,  18,  Mirtoonjoy  Chuckerbutty 
v.  Raja  Boroda  Cant  Roy  ;  id.,  21,  Joggessuree  Debia  v.  Gudadhur 
Banerjee;  id.,  45,  Sheeb  Narain  Roy  v.  Chidam  Dass  Byragee;  id.,  100, 
Dhun  Monee  Debia  v.  Suttoorghun  Seal  ;  10  W.  R.,  117,  Raj  Kishore 
Mookerjee  v.  Hureehur  Mookerjee;  11  W.  R.,  35,  Umbika  Churn  Mundtil 
v.  Rarndhun  Mohurar;  14  W.  R.,  285,  Mun  Mohun  Dey  v.  Sreeram 
Roy  and  another).  Where  the  defendant  replies  that  the  land  does 
not  belong  to  the  plaintiff's  estate,  the  onus  is  on  the  plaintiff  to  prove 
that  the  disputed  land  has  paid  rent  to  him  (4  W.  R.,  Act  X,  18, 
Mirza  Mahomed  Mundtil  v.  Radha  Mohun  Mundul ;  5  W.  R.,  Act  X, 
37,  Gungadhur  Sing  v.  Bimola  Dassee).  But  there  are  several  deci- 
sions of  the  High  Court  per  contra,  which  place  the  onus  on  the 
defendant  to  show  his  tenure  to  be  lakraj  (2  B.  L.  R.,  211,  Sridhur 
Mudee  v.  Brojonath  Koondoo  ;  8  W.  R.,  183,  Nehal  Mistree  v.  Hnry 
Pershad  Mundul;  9  W.  R.,  103,  Hiraram  Bhuttacharjee  v.  Ashruf  All ; 
5  W.  R.,  Act  X,  48,  Bebee  Ashrufoonissa  v.  Unungo  Mohun  Deb 
Roy). 

XIX.     Every  ryot  Laving  a  right  of  occupancy  shall  Act  x  of  1859, 

When    ryot    may     ^e  entitle(l  to  claim  an  abatement  of s 
claim    abatement    of    the   rent   previously    paid    by    him, 
rent-  if  the   area  of    the    land    has   been 

diminished  by  diluviou  or  otherwise,  or  if  the  value  of  the 
produce  or  the  productive  powers  of  the  laud  have  been 
decreased  by  any  cause  beyond  the  power  of  the  ryot, 
or  if  the  quantity  of  land  held  by  the  ryot  has  been 
proved  by  measurement  to  be  less  than  the  quantity  for 
which  rent  has  been  previously  paid  by  him. 
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Notes. 

Every  ryot  having  a  right  of  occupancy,  fyc. — A  suit  for  abate- 
ment will  not  lie  unless  the  plaintiff  admits  that  the  relation  of 
landlord  and  tenant  exists  between  him  and  the  person  from  whom 
the  abatement  is  sought  as  to  the  lands  in  respect  of  which  it  is  sought 
(8  W.  R,  518,  Abhoy  Gobind  Chowdhry  v.  Kenny).  A  ryot  who  has 
held  his  land  for  a  few  months,  and  has  paid  no  rent  at  all,  cannot  sue 
for  an  abatement  of  rent  (17  W.  R.,  449,  Brojo  Nath  Coondoo  v.  Unnat 
Ram  Dutt).  A  ryot  not  having  a  right  of  occupancy  is  not  entitled  to 
claim  an  abatement  of  rent  under  this  section  (2  Hay,  430,  Lalla  Sheeb 
Lall  v.  Nubudip  Chunder  Sircar;  id.,  433,  Sheik  Moheem  v.  Sheik 
Ruheemotallah).  « 

Although  this  section  is  confined  to  occupancy  ryots,  yet  it  can- 
not be  supposed  that  Act  X  of  1859  was  intended  to  take  away  the  right 
of  abatement  which  had  been  enjoyed  by  all  tenants  before  the  passing 
of  that  Act ;  and  it  is  a  rule  founded  on  the  principles  of  natural 
justice  and  equity,  that  if  a  landlord  let  his  land  at  a  certain  rent  to 
be  paid  during  the  period  of  occupation,  and  the  land  ia,  by  an  act 
of  God,  put  in  such  a  state  that  the  tenant  cannot  enjoy,  the  tenant 
is  entitled  to  an  abatement.  Therefore  every  tenant,  whether  with  or 
without  a  right  of  occupancy,  is  entitled  to  abatement  of  rent  for 
land  washed  away,  unless  precluded  by  the  terms  of  his  kabooleut 
from  claiming  that  abatement  (Gap  No.,  W.  R.,  Act  X,  42,  Sheik 
Enyatoollah  v.  Sheik  Elaheebuksh).  A  putneedar  or  any  other  lease- 
holder can  claim  abatement  of  rent  under  Act  X  of  1859  (1  W.  R., 
299,  F.  B.,  Huro  Kishen  Banerjee  v.  Joy  Kissen  Mookerjee;  2  W.  R., 
Act  X,  30,  Prosunnomoyee  Dassee  v.  Soondur  Coomaree  Debia).  A 
howaladar  or  mokurrareedar  can  sue  for  abatement  of  rent  under  the 
Rent  Law  (2  Hay,  495,  Mohesh  Chunder  Dutt  v.  Gunga  Money  Dassee ; 
2  W.  R.,  Act  X,  65,  Komola  Kant  Dass  o.  Pogose).  So  also  a  talook- 
dar  is  entitled  to  abatement,  although  not  under  the  provisions  of  this 
section,  which  applies  only  to  occupancy  ryots  (2  Hay,  664,  Afsurood- 
deen  v.  Musst.  Shuroshee  Bala  Dabee).  But  it  is  doubtful  whether 
a  talookdar  whose  tenure  existed  from  before  the  permanent  settlement 
can  claim  abatement  on  the  ground  of  diluvion  (16  W.  R.,  279,  Ram 
Chunder  Bysack  v.  Lucas). 

A  ryot  may  either  sue  under  this  section  for  abatement  of  rent,  or 
he  may,  when  sued  by  his  landlord  for  arrears  of  rent,  claim  an  abate- 
ment by  way  of  set-off  on  account  of  remission  of  rent  to  which  he 
is  entitled  (2  Hay,  Mohesh  Chunder  Dutt  v.  Gunga  Monee  Dassee  ;  id., 
664,  Afsurooddeen  v.  Musst.  Shuroshee  Bala  Dabee  ;  6  W.  R.,  Act  X, 
24,  Din  Doyal  Lall  v.  Thokroo  Koonwar ;  22  W.  R.,  117,  Gour 
Kishore  Chunder  v.  Bonomalee  Chowdhry).  The  ryot  may  also  sue 
for  abatement  and  refund  of  excess  rents  paid  on  account  of  diluviated 
lands  (Gap  No.,  W.  R.,  Act  X,  64,  Barry  v.  Moulvie  Abdool  Ali). 

Area  diminished  by  diluvion  or  otherwise. — The  right  of  a  landlord 
to  receive  rent  from  a  tenant  depends  upon  his  securing  to  the  latter 
quiet  possession  of  the  property  leased  (15  W.  R.,  230,  Kristo 
Soondur  Sanyal  v.  Chunder  Nath  Roy).  If  the  tenant  be  evicted 
from  lands  demised,  or  they  be  recovered  by  a  title  paramount,  the  lessee 
is  discharged  from  the  payment  of  the  rent  from  the  time  of  such 
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eviction,  and  if  he  is  evicted  from  part,  the  rent  is  to  be  diminished 
in  proportion  to  the  land  from  which  he  is  evicted  (12  W.  R., 
109,  Gopanunda  Jha  v.  Lalla  Gobind  Pershad).  When  it  is  deter- 
mined that  a  tenant  is  entitled  to  an  abatement  of  rent  in  consequence 
of  the  subject  of  demise  having  been  diminished  either  by  diluvion  or 
otherwise,  the  rule  of  proportion  to  be  adopted  in  fixing  the  amount 
of  abatement  is  that  the  sum  which  ought  to  be  deducted  from  the 
whole  rent  will  bear  to  that  whole  rent  the  same  proportion  as  the 
annual  value  of  the  portion  of  the  land  which  has  disappeared  bears 
to  the  annual  value  of  the  land  originally  leased  (10  W.  R.,  120, 
Brojonath  Pal  v.  Hira  Lai  Pal).  A  ryot  is  bound  to  pay  the  amount 
of  rent  which  he  has  agreed  to  pay.  The  plea  of  the  quantity  of  land 
being  less  than  that  mentioned  in  the  pattah  cannot  avail  him  if  he 
had  known  the  land  itself,  the  subject  of  the  lease  (Gap  No.,  W.  R., 
Act  X,  122,  Tripp  v.  Kalee  Dass  Mookerjee).  If  a  ryot  is  dispos- 
sessed of  his  land  by  a  third  party,  or  if  he  loses  it  by  his  own  default, 
and  not  that  of  his  lessor,  he  cannot  claim  abatement.  The  mere  fact 
of  his  having  been  in  possession  of  less  land  than  that  mentioned  in 
his  pattah  will  not  entitle  him  to  an  abatement  (17  W.  R.,  418,  Sita 
Nath  Bose  v.  Sham  Chand  Mitter).  Where,  in  a  suit  for  arrears  of 
rent,  the  ryot  pleads  dispossession,  or  claims  a  deduction  on  the 
ground  of  diluvion,  the  whole  onus  lies  on  the  defendant  of  proving 
the  extent  of  deduction  to  which  he  is  entitled,  and  of  showing  pre- 
cisely what  lands  have  disappeared.  The  plaintiff,  in  proving  that 
full  rent  has  always  been  paid,  has  proved  a  sufficient  primd  facie  case 
(2  W.  R.,  Act  X,  28,  Savi  v.  Obhoy  Nath  Bose).  The  payment  in 
preceding  years  is  primd  facie  evidence  as  to  the  amount  of  rent  pay- 
able in  subsequent  years  (2  Hay,  664,  Afsurooddeen  v.  Musst.  Shoro- 
shee  Bala  Debia).  A  claim  for  rent  being  a  recurring  cause  of  action, 
a  tenant  is  entitled  to  set  up  against  it  for  any  particular  year  any 
right  which  he  had  to  a  deduction  or  abatement,  notwithstanding  that 
he  has  paid  full  rent  for  several  previous  years  (16  W.  R.,  201,  Maha- 
rajah Mahtab  Chand  Bahadoor  v.  Chittro  Coomaree  Bibee). 

An  abatement  can  be  had  on  account  of  land  washed  away  (2  Hay, 
664,  Afsuroodeen  v.  Musst.  Shoroshee  Bala  Debia),  or  on  account  of 
land  covered  with  sand  (Gap  No.,  W.  R.,  Act  X,  42,  Sheik  Enayat- 
ollah  v.  Sheik  Elaheebuksh) ;  or  on  account  of  land  taken  by  Govern- 
ment for  Railway  purposes  (2  Hay,  495,  Mohesh  Chunder  Dutt  v. 
Gunga  Mony  Dassee ;  id.,  565,  Gordon,  Stuart  &  Co.  v.  Maharajah 
Mahtab  Chand ;  2  W.  R.,  Act  X,  30,  Prosunno  Moyee  Dassee  v. 
Soondur  Coomaree  Debia;  16  W.  R.,  201,  Maharaja  Mahtab  Chand  v. 
Chittro  Coomaree  Bibee) ;  or  in  respect  of  land  taken  by  Govern- 
ment for  the  purposes  of  a  road  (6  W.  R.,  Act  X,  24,  Deen  Dyal 
Lai  v.  Musst.  Thukroo  Koonwar);  or  in  respect  of  lands  resumed  as 
'chakran'  by  Government  (1  W.  R.,  299,  F.  B.,  Horokishen 
Banerjee  v.  Joykishen  Mookerjee).  A  putneedar  can  sue  his  zemin- 
dar for  abatement  of  the  putnee  rent  on  the  ground  that  the  assets  of 
the  putnee  fell  short  of  the  amount  stated  in  the  lease,  although  such 
a  suit  is  not  a  suit  for  abatement  of  rent  within  the  meaning  of  Act 
X  of  1859  (10  W.  R.,  F.  B.,  41,  Rajah  Nil  Mony  Sing  Deo  v. 
Unnoda  Pershad  Mookerjee;  18  W.  R.,  434,  Rajah  Nil  Mony  Singh  v. 
Sharoda  Pershad  Mookerjee).  A  suit  for  abatement  of  rent  by  a 
putneedar  on  the  ground  of  fraud  caused  by  the  concealment  from  him 
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of  the  existence  of  an  intermediate  tenure  created  by  the  zemindar, 
is  maintainable  under  the  Rent  Law,  though  not  under  this  section 
(8  W.  R.,  504,  Shokoor  Ali  v.  Urnola  Ahalya).  Where  the  jumma  of  a 
resumed  lakraj  estate  had  been  reduced  by  Government  on  the  condi- 
tion that  the  rents  of  the  ryots  should  be  reduced  in  the  same  propor- 
tion, it  was  held  that  the  ryots  were  entitled  to  the  benefit  of  the 
stipulation  made  by  Government  on  their  behalf  at  the  time  when  the 
jumma  was  reduced  (1  Indian  Jurist,  7,  Subhawatullah  ;  contra  in  21 
W.  R.,  108,  Ooma  Nundo  Roy  v.  Sreekant  Chowdhry).  It  was  held  that 
the  stipulation  between  the  zemindar  and  the  Government  could  not 
be  used  as  evidence  between  him  and  his  ryots. 

In  passing  sections  18  and  19,  the  intention  of  the  Legislature  was 
evidently  to  protect  the  ryot,  rather  than  to  strengthen  the  hands  of 
the  zemindar.  For  while  the  latter  is  by  section  18  especially  restricted 
to  the  grounds  for  enhancement  therein  set  forth,  there  is  no  provision 
in  section  19  which  would  preclude  the  ryot  from  claiming  abatement 
on  other  grounds  than  that  section  specifies.  A  ryot  cannot  sue 
for  abatement  simply  because  the  lands  which  he  holds  are  rated 
higher  than  those  of  the  same  description  and  with  similar  advan- 
tages held  by  ryots  of  the  same  class  in  the  vicinity.  This  section 
refers  to  an  alteration  of  area  owing  to  a  portion  of  the  land  having 
gone  away  by  diluvion  or  otherwise,  and  not  to  some  difference  in 
the  length  of  the  measuring  pole  in  use  at  different  periods  (21 
W.  R.,  404,  Baboo  Mundul  v.  Sheeb  Koomaree  Burmonyaj.  The  real 
meaning  of  this  section  is  that  the  grounds  for  which  an  abatement 
of  rent  may  be  claimed  by  a  ryot  must  have  resulted  from  causes 
beyond  his  control  (11  W.  R.,  291,  Munsoorali  v.  Harvey).  A  landlord 
receiving  remission  from  Government  on  account  of  damage  done  to 
his  estate  by  a  cyclone  is  not  on  that  account  bound  to  allow  a  remission 
to  his  under-tenants  unless  he  got  the  remission  on  the  understanding 
or  agreement  that  he  was  in  his  turn  to  grant  remission  to  his  under- 
tenants (15  W.  R.,  168,  Goluck  Chunder  Mytee  v.  Parbutty  Churn 
Dass). 

When  land  is  taken  for  Railway  purposes  and  compensation  made, 
which  is  divided  between  the  zemindar  and  those  holding  under  him, 
any  deduction  of  rent  claimed  from  the  zemindar  must  be  reckon- 
ed with  reference,  not  to  the  gross  amount  of  compensation,  but  to 
the  proportion  which  passed  into  his  hands  (16  W.  R.,  201,  Maharaja 
Mahtab  Chand  v.  Chittro  Comaree  Bibee).  When  land  is  taken  for 
Railway  purposes  the  compensation  for  it  is  to  be  divided,  in  the 
absence  of  any  special  agreement  among  the  several  holders  interme- 
diate between  the  zemindar  and  the  ryot,  according  to  the  following 
principle.  The  value  of  the  back-rental  of  the  land  having  been  paid 
into  Court,  the  principle  is  to  ascertain  the  value  of  the  interest  of  each 
holder  of  a  tenure,  and  to  give  him  a  sum  equivalent  to  the  purchase- 
money  of  such  interest  (2  Hay,  565,  Gordon,  Stuart  &  Co.  v.  Maharaja 
Mahtab  Chand  Bahadoor). 

Act  x  of  1859,      XX.     Any  ryot  who  desires  to   relinquish   the  land 

Previous  notice  ne-  held.  or  cultivated  by  him  shall  be 
cessary  to  legalize  re-  at  liberty  to  do  so,  provided  he  gives 

notice  of  his  intention,  in  writing,   to 
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the  person  entitled  to  the  rent  of  the  land  or  his  author- 
ized agent,  in  districts  or  parts  of  districts  where  the 
Fuslee  year  prevails,  in  or  before  the  month  of  Jeyt, 
and  in  districts  or  parts  of  districts  where  the  Bengalee 
year  prevails,  in  or  before  the  month  of  Pous,  of  the 
year  preceding  that  in  which  the  reliuquishnient  is  to 
have  effect.  If  he  fail  to  give  such  notice,  and  the 
land  is  not  let  to  any  other  person,  he  shall  continue 
liable  for  the  rent  of  the  land.  If  the  person  entitled 
to  the  rent  of  the  land,  or  his  agent,  refuse  to  receive 
any  such  notice,  and  to  sign  a  receipt  for  the  same, 
the  ryot  may  make  an  application  (on  plain  paper*)  to  the 
Collector  in  whose  jurisdiction  the  lauds  are  situate, 
who  shall  thereupon  cause  the  notice  to  be  served  on 
such  person,  or  his  agent,  in  the  manner  provided  in 
section  XIV. 

Notes. 

Stamp  Act. — A  surrender  of  land  executed  by  a  cultivator  to  his 
landlord  is  exempt  from  stamp  duty  (section  15,  clause  11,  Act 
XVIII  of  1869).  But  in  all  other  cases  a  stamp  duty  of  the  following 
value  is  required  under  schedule  I,  art.  20  of  that  Act : — 

1.  When  the  amount  of    stamp  j 

duty  chargeable  on  the  lease  \  The  stamp  duty  with  which  the 
does  not  exceed  Rs.  16.  )      lease  is  chargeable. 

2.  In  any  other  case  ...  ...  ...  ...  ...     Rs.  16 

Any  ryot  ivho  desires  to  relinquish,  §c. —  A  ryot  who  has  taken  a  lease 
in  writing  for  a  fixed  term  cannot  under  this  section  throw  it  up  during 
its  currency.  "We  think,"  observed  Seton-Karr  and  Macpherson,  JJ., 
"  that  this  section  does  not  apply  to  cases  where  the  ryot  has 
entered  into  a  lease  for  a  specific  term.  Act  X  does  not  declare  that 
all  contracts  made  by  ryots  are  to  be  subject  to  all  the  provisions  of 
that  Act ;  and,  in  the  absence  of  any  such  declaration,  we  see  no  reason 
why  we  should  hold  that  the  case  does  not  fall  within  the  general 
principle  that  parties  may  enter  into  any  contracts  they  please,  so  long 
as  they  are  not  contrary  to  any  law,  and  that,  if  they  do  not  enter  into 
special  contracts  allowed  by  law,  they  will  be  bound  by  the  terms  of  those 
contracts"  (5  W.  R.,  Act  X,  81,  Kashee  Singh  v.  Messrs.  Onraet  and 
Grant).  But  a  perpetual  contract  by  a  man  on  the  part  of  himself  and 
his  heirs,  and  reciting  that  he  or  his  heirs  shall  never  relinquish  the  jote, 
cannot  operate  against  the  law,  which  says  that  any  ryot  may  relinquish 
his  jote  if  he  does  so  in  a  legal  manner  (9  W.  R.,  89,  Gopal  Pal 
Chowdhry  v.  Tarinee  Pershad  Ghose).  Where  a  joint  lease  was  given 


Repealed  by  sec.  2  of  Act  VII  of  1870. 
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to  many  persons  with  an  entirety  and  equality  of  interest  among  the 
tenants,  the  resignation  of  some  of  the  joint  lessees  does  not  neces- 
sarily operate  to  void  the  lease  (9  "W.  R.,  147,  Mohima  Chunder  Sein  v. 
Petambur  Shaha).  Where  a  member  of  a  joint  family  is  registered  as 
jotedar  in  a  zemindar's  serishta,  not  as  for  himself  only  but  as  manager 
for  the  family,  his  relinquishment  of  the  jote  is  not  sufficient  in  law 
to  authorize  the  zemindar  to  make  arrangements  with  any  others  he 
pleases  (9  W.  R.,  268,  Bykunt  Nath  Dass  v.  Bissonath  Maghee).  An 
istafa  given  by  a  Hindu  widow  having  infant  sons  cannot  operate  to 
destroy  the  title  of  the  infants  (1  Hay,  553,  Syud  Wahid  Ali  v.  Gour 
Mohun  Mojoomdar). 

Relinquishment  of  a  portion  of  a  jote  is  not  valid. — A  ryot  cannot  re- 
linquish  a  portion  of  his  jote,  keeping  that  portion  only  which 
may  suit  his  convenience.  He  may  either  retain  the  whole  or  he 
may  throw  up  the  whole  in  conformity  with  the  provisions  of  this 
section.  But  as  long  as  he  retains  any  portion  of  the  jote  he  is 
liable  for  the  rent  of  the  whole  (5  W.  R.,  Act  X,  78,  Saroda  Soonduree 
Debee  v.  Hazee  Mahomed  Mundul).  But  when  a  ryot,  holding  a  consider- 
able quantity  of  land,  wishes  to  relinquish  a  portion,  he  must  specify  in 
his  notice  what  portion  he  relinquishes,  in  order  to  relieve  himself  of 
liability  to  pay  rent  (11  W.  R.,  456,  Habela  Sircar  v.  Doorga  Kant 
Majoomdar). 

Notice  in  writing. — This  section  requires  that  notice  of  relinquish- 
ment be  in  writing.  But  a  verbal  relinquishment  is  sufficient  where 
the  zemindar  has  leased  out  the  land  to  other  ryots  ;  for  this  section 
specially  refers  to  the  case  that  the  former  tenant  "shall  continue 
liable  for  the  rent  if  the  land  is  not  let  to  any  other  person"  (11  W.  R., 
53,  Mahomed  Gazee  v.  Sunker  Loll).  The  mere  use  of  the  words 
"  ^5frc^  fVfa  «*3 "  in  conversation  by  the  tenant,  when  called  upon  by 
the  zemindar  to  pay  increased  rent,  were  held  to  be  insufficient  to  con- 
stitute a  relinquishment  (24  W.  R.,  118,  Bonomalee  Ghose  v.  Delu 
Sirdar).  When  a  cultivating  ryot  goes  away  from  the  land  which  he 
has  occupied,  and  neither  cultivates  nor  pays  rent  for  it,  he  has  wholly 
relinquished  the  land.  The  relinquishment  need  not  be  in  writing. 
If  the  land  is  leased  out  to  another  person,  the  former  ryot  is 
not  entitled  to  re-enter  on  possession  (6  W.  R.,  67,  Muneerood- 
deen  v.  Mahomed  Ali).  The  non-cultivation  of  a  small  portion  of 
an  ancestral  jote  by  the  admitted  holders  for  one  ;year,  owing  to 
their  minority,  does  not  amount  to  relinquishment  as  laid  down  in 
Muneerooddeen's  case  (18  W.  R.,  41,  Radha  Madhub  Pal  v.  Kalee 
Churn  Pal).  But  the  mere  fact  of  a  man  taking  his  house  from 
one  village  and  going  to  another  is  no  proof  of  his  having  ab- 
sconded and  given  up  the  land,  nor  would  such  an  act  on  his  part 
entitle  the  zemindar  to  treat  this  land  as  if  deserted  and  allow 
him  to  enter  into  possession.  If  the  zemindar  thinks  the  ryot  has 
absconded,  still  he  has  no  right  to  enter  on  the  land  without  the 
assistance  of  the  law  (12  W.  R.,  110,  Jumeer  Gazee  v.  Goneye  Mundul ; 
contra  20  W.  R.,  129,  Mutty  Sooner  v.  Gundur  Sooner).  A  ryot 
having  left  his  homestead  in  his  zemindar's  village  and  built  a  new 
house  elsewhere,  the  zeminder  sent  him  a  letter  inquiring  why  he  had 
run  away,  and  giving  him  notice  to  appear  and  arrange  about  the  jote. 
The  ryot  gave  no  answer  and  did  nothing  in  the  matter.  It  was  held 
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that  the  ryot  had  abandoned  the  land,  and  the  zemindar  had  the  right 
to  relet  it  to  another  (12  W.  R.,  304,  Hiiro  Dass  v.  Gobind  Bhutta- 
charjee).  Where  a  landlord  served  a  notice  on  an  ootbundee  ryot  that, 
unless  he  paid  an  enhanced  rent  for  the  ensuing  year,  he  was  to 
quit  the  land,  and  the  ryot  thereupon  intimated  to  the  landlord's  agent 
his  intention  to  relinquish  the  land,  it  was  held  that  there  was  a 
sufficient  compliance  with  the  provisions  of  this  section  (Gap  No., 
W.  R.,  Act  X,  9,  Kenny  v.  Issur  Chunder  Poddar).  Non-payment  of 
rent  by  one  of  two  co-tenants,  coupled  with  the  fact  that  he  was  for 
five  years  out  of  possession,  was  held  to  amount  to  a  relinquishment  of 
the  land  (7  W.  R.,  153,  Nuddear  Chand  Poddar  v.  Modhoo  Soodun 
Dey).  Mere  proof  of  notice  of  relinquishment  without  proof  of  actual 
relinquishment  cannot  protect  a  ryot  from  the  liability  for  rent.  It  is 
the  relinquishment  of  the  property,  and  not  the  notice,  which  relieves 
the  ryot  from  liability  (1  W.  R.,  20,  Nobin  Chunder  Roy  v.  Lukhee 
Prya  Debia).  Where  a  tenant  is  found  to  have  taken  steps  required  by 
law  in  furtherance  of  his  intended  relinquishment,  it  is  for  the  landlord 
to  prove  his  continued  possession  notwithstanding.  But  where  it  is 
found  that  the  tenant  has  not  gone  through  the  necessary  steps,  it  will 
be  for  him  to  prove  that  the  landlord  took  possession  of  the  land  and 
enjoyed  the  profits  by  holding  it  khas,  or  by  letting  it  to  others  (8  W. 
R.,  221,  Erskine  v.  Ram  Coomar  Roy).  A  voluntary  abandonment  of 
a  permanent  and  transferable  tenure  for  a  long  period  without  any 
inevitable  force,  major  or  other  cause  beyond  the  power  of  the  holder, 
is  tantamount  to  an  express  relinquishment.  If  a  man  so  abandons 
his  holding  for  years,  neither  he  nor  any  one  under  him  can  reclaim  it 
(Gap  No.,  W.  R.,  270,  Chunder  Monee  Nyabhooshun  v.  Shumboo 
Chunder  Chuckerbutty).  A  ryot  is  not  required  to  give  any  notice  under 
this  section  in  a  case  where  the  ryot  holds  under  a  lease  which  was  for 
a  limited  period,  which  period  has  expired.  After  the  expiry  of  the 
lease  he  has  no  right  to  hold,  and  is  therefore  perfectly  justified  in 
giving  up  possession.  And  a  landlord  claiming  rent  from  such  ryot 
for  a  period  after  the  expiry  of  his  lease  is  bound  to  prove  that  the 
latter  held  on  subsequently  to  the  term  of  the  lease  (15  W.  R.,  454, 
Tiluck  Pattuck  v.  Mohabeer  Pandey).  A  tenancy  which  is  ,to  continue 
year  by  year  is  a  continuing  tenancy  so  long  as  the  parties  are  satisfied  ; 
and  though  terminable  at  the  option  of  either  party  at  the  end  of  any 
year,  is  not  ipso  facto  terminated  at  the  end  of  every  year.  The 
tenancy  shall  not  terminate  and  the  ryot  shall  continue  liable  for  the 
rent  unless  he  relinquishes  it  under  the  provisions  of  this  section 
(13  W.  R.,  190,  Maloddee  Noshyo  v.  Bullubee  Kant  Dhur). 

May  make  an  application  to  the  Collector.— Tins  section  does  not 
imperatively  require  an  application  for  service  of  notice  of  relinquish- 
ment of  land  by  a  ryot  to  be  made  to  the  Collector.  The  non-service 
of  notice  by  the  Collector  cannot  affect  the  rights  of  the  tenant,  if  he 
can  prove  that,  previous  to  his  application  to  the  Collector,  he  had 
given  actual  notice  direct  to  the  landlord  himself  or  to  his  authorized 
agent.  The  application  to  the  Collector  is  not  bad  because  it  was  not 
made  in  the  month  of  Pous  preceding.  The  time  referred  to  in  this 
section  has  reference  to  the  service  of  the  original  notice  which  the 
tenant  is  required  to  give  without  the  intervention  of  the  Collector 
(8  W.  R.,  221,  Erskine  v.  Rain  Coomar  Roy;. 
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Act  x  of  1859,      XXI.     Any  instalment  of  rent  which  is  not  paid  on 
What  to  be  deemed     or  before  the  day   when  the  same  is 

an  arrear  of  rent  under      payable    according    to    the    pattall    Ol' 

tbis  Act-  engagement,  or  if  there  be  no  written 

specification  of  the  time  of  payment,  at  or  before  the 
time  when  such  instalment  is  payable  according  to 
established  usage,  shall  be  held  to  be  an  arrear  of  rent 
under  this  Act,  and,  unless  otherwise  provided  by 
written  agreement,  shall  be  liable  to  interest  at  twelve 
per  centum  per  annum. 

Notes. 

The  established  usage  in  this  section  refers  to  the  established  usage 
of  the  pergunnah,  and  not  to  that  of  the  parties  (14  W.  R.,  99, 
Choituno  Chunder  Roy  v.  Kedar  Nath  Roy). 

Shall  be  liable  to  interest  at  12  per  cent,  per  annum. — A  Court  is  not 
bound  to  give  interest  under  this  section  (2  Hay,  286,  Beckwith  v, 
Kishto  Jeebun  Bukshee).  The  word  "  liable"  leaves  it  in  the  discretion 
of  a  Court  to  grant  interest  or  not  (1  W.  R.,  154,  Kashee  Nath  Roy 
Chowdhry  v.  Mynuddeen  Chowdhry).  This  section  does  not  impose  upon 
a  tenant  an  absolute  obligation  to  pay  12  per  cent,  interest  when  the 
rent  is  not  paid  (20  W.  R.,  128,  Radica  Prosunno  Chunder  v.  Urjoon 
Manji).  A  court  of  justice  is  not  bound  in  every  instance  to  award 
interest  at  12  per  cent.,  the  rate  specified  in  this  section,  but  has  dis- 
cretion either  to  disallow  interest  altogether,  or  to  reduce  the  rate 
according  to  the  circumstances  of  each  case  (23  W.  R.,  463,  Mussamut 
Bibee  Fuseebun  v.  Mussamut  Ashrufoonnissa  alias  Amanee  and  others, 
-per  R.  C.  Mitter,  J.)  In  a  suit  to  recover  arrears  of  rent  at  enhanced 
rates,  that  is,  where  the  rates  are  to  be  fixed  by  a  court  of  justice,  the 
plaintiff  is  not  entitled  to  interest  on  the  ground  that  the  ryot  did  not 
pay  the  enhanced  rates  demanded  by  the  plaintiff  (1  W.  R.,  56,  Golam 
Ali  v.  Gopal  Lai  Tagore ;  id.,  58,  Sumeerakhatoon  v.  Gopal  Lai  Tagore). 
So,  while  a  suit  for  enhancement  is  pending,  the  defendant  is  not  liable 
for  interest,  inasmuch  as  the  rent  is  undetermined  ;  but  after  the  rent 
is  determined  he  is  liable  to  pay  interest  on  all  arrears  from  and  all 
instalments  after  that  date  (10  W.  R.,  166,  Raj  Mohun  Neogi  v. 
Anunda  Chunder  Chowdhry).  Where  rents  are  withheld,  the  defaulter 
is  liable  to  pay  interest  whether  provided  for  or  not  in  the  pattah 
(2  W.  R.,  Act  X,  68,  Lalla  Sheo  feahoy  Singh  v.  Kurnmarunnissa  Begum ; 
id.,  96,  Mayer  v.  Bibee  Sowlutoonissa).  When  a  ryot  pleads  tender  of 
payment  as  a  ground  for  not  being  saddled  with  interest,  the  onus  is 
on  him  to  prove  that  he  made  such  tender  (5  W.  R.,  Act  X,  69,  Ranee 
Surut  Soonduree  Debee  v.  The  Collector  of  Mymensing).  Interest  may 
be  decreed  with  arrears  of  rent,  but  it  should  not  upon  instalments  as 
from  dates  during  the  currency  of  the  year,  unless  the  parties  had 
agreed  that  the  rent  should  be  paid  by  instalments  at  those  dates 
(9  W.  R.,  495,  Bharut  Chunder  Roy  v.  Bepin  Behary  Chuckerbutty ; 
17  W.  R.,  173,  Bhyrub  Chunder  Banerjee  v.  Meer  Ameerood- 
deen).  Damages  under  section  44  of  this  Act  are  awardable  in  addition 
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only  to  rent  and  costs,  and  are  to  be  regarded  as  in  substitution  for,  not 
in  addition  to,  the  interest  awardable  under  this  section  (1  W.  R.,  100, 
Nobokant  Day  v.  Rajah  Boroda  Kant  Roy  Bahadoor).  Where  a  kabu- 
leut  stipulates  for  the  payment  of  interest  upon  all  sums  not  paid  on  a 
fixed  date,  but  the  landlord  accepts  sums  due  on  account  of  principal 
on  successive  dates,  from  time  to  time,  for  a  series  of  ten  years,  with- 
out making  any  demand  for  interest,  and  without  applying  any  of  the 
sums  paid  to  the  discharge  of  any  interest,  the  Court  is  not  in  error  in 
holding  that  the  landlord  has  waived  his  claim  to  interest  (2  Hay,  423, 
Dindoyal  Poramanik  v.  Prankishen  Paul  Chowdhry).  In  a  suit  for 
rent  where  the  kabuleut  stipulated  that  payment  should  be  made  in 
monthly  kists,  the  ryot  was  held  to  be  bound  by  its  terms,  notwithstand- 
ing that  the  landlord  had  not  strictly  enforced  them  previously  (21 
W.  R.,  36,  Pearee  Mohun  Mookerjee  v.  Brojo  Mohun  Bose ;  22  W.  R., 
428,  Pearee  Mohun  Mookerjee  v.  Brojo  Mohun  Bose). 

To  succeed  in  rent  suits,  relationship  of  landlord  and  tenant  must  be 
shown  to  exist. — The  relation  of  landlord  and  tenant  is  said  to  exist 
where  the  landlord  is  in  receipt  and  enjoyment  of  rent  from  the  tenant 
in  respect  of  land  in  dispute.  A  suit  for  arrears  of  rent  will  not  lie 
unless  the  relationship  of  landlord  and  tenant  be  established  between 
the  parties  (2  Hay,  409,  Khaja  Abdool  Gunnee  v.  Kherode  Chunder 
Roy;  Gap  No.,  W.  R.,  Act  X,  4,  Nauth  Tagore  v.  Musst.  Luchmee 
Kooer).  This  rule,  however,  does  not  always  hold  good.  For  instance, 
a  landlord  is  entitled  to  recover  rent  from  an  ootbundee  tenant  without 
proof  of  the  previous  receipt  of  rent  from  him  (3  W.  R.,  Act  X,  159, 
Mirzan  Biswas  v.  Hills').  "  We  think,"  observed  Steer  and  Levinge,  JJ., 
"  that,  though  by  the  Law  of  Landlord  and  Tenant,  as  applied  in  England, 
a  person  who  takes  and  cultivates  the  lands  of  another  (there  being  no 
express  permission  to  cultivate  on  the  side  of  the  landlord  nor  any 
express  condition  to  pay  rent  on  the  part  of  the  cultivator)  would  not 
be  allowed  to  be  regarded  as  a  tenant,  but  treated  as  a  mere  trespasser, 
the  peculiar  circumstances  of  this  country  preclude  the  applicability  of 
the  technical  doctrine  of  the  English  Law  of  Landlord  and  Tenant  to 
such  a  case.  Here  it  is  a  very  usual  thing  for  a  man  to  squat  on  a 
piece  of  land,  or  to  take  into  cultivation  an  unoccupied  or  waste  piece 
of  land.  Tenancy,  in  a  great  many  districts  in  Bengal,  commences  in  this 
way,  and  where  it  does  so  commence,  it  is  presumed  that  the  cultivator 
cultivates  by  the  permission  of  the  landlord,  and  is  under  obligation  to 
his  landlord  to  pay  him  a  fair  rent,  when  the  latter  may  choose  to 
demand  it.  Thus  the  established  usage  of  this  country  regards  these 
parties  as  landlord  and  tenant,  and  unless  the  landlord  chooses  thus  to 
treat  him,  the  cultivator  is  not  regarded,  as  he  would  be  by  the  law  as 
administered  in  England,  as  a  trespasser,  but  as  a  tenant,  and  he  would 
be  so  although  he  may  never  have  expressly  acknowledged  the  land- 
lord's right,  or  entered  into  any  express  contract  with  him  for  the  pay- 
ment of  rent.  If  he  chooses  to  cultivate  the  zemindar's  lands,  and  the 
zemindar  lets  him,  there  is  an  implied  contract  between  them,  creating 
a  relationship  of  landlord  and  tenant  (Gap  No.,  W.  R.,  Act  X,  82, 
Nityanund  Ghose  v.  Kissen  Kishore).  Again,  a  lessee  may  sue  the 
under-tenants  and  recover  rent  from  them  without  proof  of  his  previous 
receipt  of  rent.  He  is  entitled  to  a  rent-decree  if  he  can  show  that  his 
lessor  was  in  possession  by  receipt  of  rent.  For  his  possession  is  in  the 


70  RENT  LAW  OF  BENGAL,  L.P.  [SEC.  21 

eye  of  the  law  a  mere  continuation  of  that  of  his  lessor.  A  purchaser 
of  a  zemindary  is  entitled  to  all  the  rents  accruing  due  from  the  date  of 
his  purchase  ;  and  if  the  tenants  or  ryots,  after  having  had  notice  of 
his  title,  choose  to  continue  to  pay  their  rents  to,  or  for  the  use  of,  the 
former  proprietor,  they  do  so  at  their  peril,  and  cannot  plead  such  pay- 
ments in  answer  to  a  suit  for  rent  by  the  new  owner.  The  notice  may 
be  either  actual  or  symbolical,  which  last  is  usually  given  in  this  country 
by  placing  a  bamboo  on  the  land  ( Gap  No.,  W.  R.,  Act  X,  6,  The 
Collector  of  Rajshye  v.  Hurosoonduree  Dabee). 

In  a  suit  for  arrears  of  rent  plaintiff  must  show  that  there  was  some 
contract  to  pay  rent  entered  into  by  defendant.  This  may  be  shown 
either  by  the  evidence  of  some  specific  contract,  or  by  evidence  of 
previous  payment  from  which  a  contract  could  be  inferred  (22  W.  R., 
346,  Luchmeeput  Doss  v.  Shaikh  Enaet  Ali).  In  the  course  of  the 
judgment  in  this  case,  Ainslie,  J.,  observed  that  "  although  there  may 
not  have  been  specific  contract  to  pay  rent,  still  the  plaintiff  would  be 
entitled  to  a  fair  compensation  for  use  and  occupation  of  the  land  ;  but 
this  will  hardly  help  the  plaintiff,  because  there  is  absolutely  no  evidence 
as  to  what  would  be  a  fair  compensation  for  the  land,  except  the  evi- 
dence of  previous  payment  of  rent,  which  has  been  rejected  as  not  trust- 
worthy. Although  the  Court  need  not  be  strict  to  tie  the  plaintiff 
down  to  the  exact  form  of  his  plaint,  yet  when  he  seeks  to  introduce 
any  change,  he  must  show  that  the  view  of  the  matter  which  he  now 
puts  forward  was  one  which  had  really  been  in  the  contemplation  of  the 
parties,  so  that  they  had  an  opportunity  of  bringing  forward  evidence 
on  the  point,  and  that  the  evidence  on  the  record  was  really  directed  to 
the  substantial  case  set  up"  (vide  also  21  W.  R.,  208,  F.  B.,  Lukhee 
Cant  Doss  v.  Sumeerooddeen  Lushlcur).  In  another  case  it  has  been 
held  by  Phear,  J.,  that  "  the  claim  of  the  plaintiff  to  recover  rent  from 
the  ryot  whom  he  sues  must  stand  upon  one  or  other  of  the  two 
grounds,  namely,  either  the  ryot  by  payment  of  rent  on  previous  occa- 
sions or  otherwise  has  admitted  himself  to  be  bound  to  pay  rent  to  the 
plaintiff  personally,  or  the  plaintiff  must  show  that  he  has  come  by 
purchase  or  some  sufficient  mode  of  transfer  into  the  place  of  those 
persons  who  had  previously  the  right  to  receive  and  be  paid  the  rent 
by  the  defendant  ryot."  Further  on  the  learned  Judge  says  that  a 
party  who  has  been  in  possession  by  receiving  from  the  occupant  ryot 
the  entire  rent  payable  in  respect  of  the  land,  or  by  virtue  of  any 
acknowledgment  from  him  that  he  was  occupying  the  land  as  the  said 
party's  tenant  at  a  definite  rent,  has  a  right  to  claim  rent  from  the 
ryot  as  his  personal  tenant  apart  from  any  title  to  the  property  on 
which  he  relies  (21  W.  R.,  153,  Bhyro  Singh  v.  Rajah  Leelanund 
Singh  Bahadoor). 

A  rent  suit  should  lie  against  the  recognized  ryot. — Before  arrears  of 
rent  can  be  recovered  in  a  suit  under  this  Act,  the  landlord  nuist  show 
that  the  ryot  holds  a  tenure  under  him  (Gap  No.,  W.  R.,  Act  X, 
39,  Mahomed  Ahsan  Chowdhry  v.  Kisto  Soondur  Talookdar ;  8  W. 
R.,  464,  Shaikh  Newajee  v.  Lloyd).  A  suit  for  rent  is  maintainable 
against  the  person  in  possession  as  tenant  (6  W.  R.,  Act  X,  32, 
Gunga  Ram  Surdar  v.  Biseshur  Banerjee;  id.,  36,  Jerabootnissa  v. 
Ram  Chunder  Doss).  When  land  is  let  to  several  ryots  a  suit 
for  rent  cannot  be  brought  against  one  only  of  them  (10  W.  R., 
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304,  Hoop  Narain  Singh  v.  Joggoo  Singh).  A  zemindar  is  not 
bound  to  recognize  as  his  tenant  one  whose  name  has  not  been 
registered  in  his  books ;  and  when  his  rent  becomes  due  and  is 
not  paid,  it  is  sufficient  for  him  to  bring  his  suit  against  the 
parties  from  whom  he  has  hitherto  received  rent  (15  W.  R,  99,  Sudun 
Chunder  Bose  v.  Gooroochurn  Bose).  A  zemindar  is  bound  to  look 
only  to  his  registered  tenant ;  and  the  equivalent  of  that  registration 
may  be  presumed  where  he  receives  rent  from  his  tenant  in  recognition 
of  his  tenancy  (15  W.  R.,  211,  Dhunput  Singv.  Vellayet  Ali;  id.,  264, 
Anund  Moyee  Dassee  v.  Mohendra  Narain  Doss).  A  landlord  by 
accepting  rent  from  a  ryot  recognizes  him  as  his  tenant  (Gap  No., 
W.  R.,  Act  X,  112,  Nobo  Coomer  Ghose  v.  Kishen  Chunder  Banerjee  ; 
14  W.  E.,  211,  Bharut  Roy  v.  Gunga  Narain  Mohapatro ;  18  W.  R., 
195,  Ramgobind  Roy  v.  Doshobhoga  Debia).  Whatever  may  be  the. 
rights  of  the  members  of  the  family  of  a  lessee  of  certain  lands  as 
between  themselves,  the  zemindar  is  not  bound  to  recognize  the 
title  of  any  one  beyond  the  person  to  whom  he  has  granted  leases  and 
to  whom  alone  he  looks  for  rent  (12  W.  R.,  263,  Wopendra  Mohun 
Tagore  v.  Thanda  Dossee).  A  zemindar  may,  however,  sue  the  real 
lessees  for  rent,  leaving  out  the  ostensible  owner  whose  name  appears 
in  his  serishtah  and  who  is  prima  facie  the  person  liable  for  rent 
(8  W.  R.,  428,  F.  B.,  Prosunno  Chunder  Pal  v.  Koilas  Chunder  Pal 
Chowdhry;  9  W.  R.,  71,  Jodu  Nath  Pal  v.  Prosunno  Chunder  Dutt). 
The  assignee  of  a  claim  for  rents  can  sue  under  the  Rent  Law.  A  suit 
for  arrears  due  under  an  assignment  of  rent  is  a  suit  to  recover  arrears 
of  rent  within  the  meaning  of  this  Act  (Gap  No.,  W.  R.,  Act  X,  3, 
Kishen  Koomar  Mitter  v.  Mohesh  Chunder  Banerjee ;  id.,  127,  Huri 
Nath  Majoomdar  v.  Moran  &  Co. ;  1  Hay,  574,  Shama  Soonduree 
Dassee  v.  Bindabun  Chunder  Mojoomdar). 

Can  a  co-sharer  sue  for  rent  ? — A  suit  for  a  share  of  an  arrear  or 
arrears  of  rent  by  a  person  entitled  to  such  share  cannot  be  treated  as  a 
suit  for  an  arrear  or  arrears  of  rent  within  the  meaning  of  this  section 
(16  W.  R.,  61,  Hurish  Chunder  Dutt  v.  Jogudumba  Dassee).  An 
undivided  co-sharer  cannot  maintain  a  suit  for  arrears  of  rent  against 
the  joint  tenant,  in  the  absence  of  the  other  co-sharers,  unless  the  ryot 
paid  or  agreed  to  pay  his  rent  separately  (19  W.  R.,  168,  Dino- 
bundoo  Chowdry  v.  Dinonath  Mookerjee ;  20  W.  R.,  76,  Musst.  Lalun 
v.  Heraraj  Singh;  12  W.  R.,  30,  Gunga  Narain  Dass  v.  Sharoda 
Mohun  Roy;  15  W.  R.,  243,  Sree  Misser  v.  Crowdy ;  id.,  395,  Indro 
Monee  Burmonee  v.  Suroop  Chunder  Paul ;  17  W.  R.,  414,  Haradhun 
Gossamee  v.  Ram  Newuz  Misser ;  id.,  452,  Suhhoonissa  Khatoon  v. 
Mohes  Chunder  Roy ;  id.,  408,  Bhyrub  Mundul  v.  Gungaram  Banerjee ; 
16  W.  R.,  281,  Hur  Kishore  Dass  v.  Joogul  Kishore  Shaha ;  5  W.  R., 
Act  X,  68,  Ramjoy  Singh  v.  Nagur  Gazee ;  6  W.  R.,  Act  X,  71,  F.  B., 
Bany  Madub  Ghose  v.  Thakoordoss  Mookerjee).  Per  contra  it  has  been 
held  that  shareholders  whose  shares  are  clearly  ascertained  may  sue 
for  their  respective  shares  of  the  rent  payable  to  them  without  adding 
the  other  co-sharers  as  parties  (Gap  No.,  W.  R.,  Act  X,  63,  Umrit 
Chowdhry  v.  Synd  Hyder  Ali ;  1  W.  R.,  253,  Mohammed  Singh  v. 
Musst.  Mughy  Chowdhrain ;  18  W.  R.,  376,  Nanoo  Roy  v.  Joomuck 
Lall).  And  that  one  of  two  co-sharers  may  sue  for  rent,  making  the  other 
a  defendant  in  the  suit  (10  W.  R.,  108,  Joggodumba  Dassee  v.  Haran 
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Chunder  Dutt ;  16  W.  R.,  61,  Hurish  Chunder  Dutt  v.  Joggodurnba 
Dassee).  Amidst  this  conflict  of  opinions,  a  case  was  lately  referred  to  a 
Full  Bench.  In  delivering  the  judgment  of  the  Full  Bench,  Mr.  Justice 
Jackson  observes  that  "  there  is  a  class  of  suits  in  which  I  have,  on 
several  occasions,  expressed  an  opinion  that  the  plaintiff  is  not  entitled 
to  sue  separately,  that  is  to  say,  where  several  persons  being  jointly 
entitled  to  receive  rent  from  a  ryot,  and  having  been  accustomed  to 
receive  such  rent  jointly,  afterwards  one  or  more  of  them  brought 
separate  suits  against  such  ryot  in  respect  of  their  separate  shares.  In. 
those  cases  it  was  held  that  the  nature  of  the  contract  or  holding  being 
such  that  the  ryot  was  accustomed  to  pay  his  rent  in  one  sum  to  the 
joint  agent  of  the  owners,  he  ought  not  to  be  harassed  by  being  sued 
in  several  suits  in  respect  of  portions  of  the  same  claim.  Here  the  case 
is  different.  The  owners,  it  is  true,  have  been  accustomed  to  collect 
the  rents  jointly  (at  least  I  understand  that  to  be  the  finding)  and  by  a 
joint  agent;  but  the  parties  who  have  been  made  defendants  along 
with  the  ryot  had  subsequently  taken  from  the  ryot,  with  his  consent, 
their  own  separate  shares  of  the  rents,  and  the  suit  which  the  plaintiff 
brought  was  in  effect  a  suit  to  recover  an  arrear,  which  arrear  correspond- 
ed with  his  own  share  of  the  rent  which  the  ryot  had  vexatiously  and 
collusively  refused  to  pay."  Further  on  the  learned  Judge  remarks 
that  "  in  point  of  fact,  the  conduct  of  the  defendant  was  not  that  of 
a  ryot  who  complained  of  being  subjected  to  several  suits  in  respect 
of  one  claim  ;  it  was  that  of  a  ryot  entering  into  a  collusion  with  two 
out  of  three  co-sharers  for  the  purpose  of  depriving  the  third.  Under 
these  circumstances  it  is  difficult  to  see  what  other  course  was  left  to 
the  plaintiff  than  to  sue  these  parties  in  order  to  recover  that  which 
was  justly  due  to  her,  and  to  her  alone :  I  therefore  think  that  the  suit 
was  properly  maintainable"  (21  W.  R.,  46,  F.  B.,  Doorga  Churn 
Surmah  v.  Jampa  Dassee ).  In  a  later  case  it  has  been  held  by  Couch, 
C.  J.,  that  when  rent  is  due  by  a  tenant  to  several  co-sharers,  it  con- 
stitutes a  debt  from  the  tenant  to  the  landlords  jointly,  and  that  no  one 
of  those  landlords  has  a  right  to  treat  a  part  of  the  rent  as  a  separate 
debt  due  to  him.  The  rent  ought  to  be  sued  for  in  one  suit,  and  the 
persons  jointly  entitled  to  receive  the  rent  ought  to  be  the  plaintiff. 
If  a  co-sharer,  desiring  to  bring  a  suit  for  rent  due,  cannot  join  the 
others  as  plaintiff,  with  their  consent  he  may  claim  the  whole  of  the  rent 
which  is  due  and  ask  the  Court,  under  Act  VIII  of  1859,  section  73, 
to  make  the  other  co-sharers  plaintiffs  with  him  (22  W.  R.,  394, 
Tara  Chunder  Banerjee  v.  Ameer  Mundul  ;  vide  also  22  W.  R.,  526, 
Bykunto  Koyburto  Doss  v.  Shushee  Mohun  Paul  Chowdhry ;  id., 
229,  Behareelal  Dass  v.  Radha  Nath  Dass).  Where  tenants  hold  land 
by  different  agreements,  the  zemindar  has  no  right,  without  their  consent, 
to  break  up  existing  holdings  and  redistribute  lands  so  as  to  alter  the 
extent  and  nature  of  the  holdings  (22  W.  R.,  336,  Ruheernuddy 
Akun  v.  Poorno  Chunder  Roy  Chowdhry).  Where  a  tenant,  knowing 
that  a  co-proprietor  has  been  in  possession  of  a  share  for  a  very  long 
time,  and  after  distinct  notice  paid  rent  which  belonged  to  the  said 
sharer  to  another  person  who  had  no  title  at  all,  it  was  held  that  a 
suit  by  that  single  proprietor  for  his  share  of  the  rent  was  maintainable 
(23  W.  R.,  53,  Dinobundoo  Roy  v.  Oomachurn  Chowdhry).  A  suit  by 
a  sharer  in  a  talook  against  a  ryot  for  an  aliquot  part  of  the  rent, 
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wherein  plaiutiff  made  her  co-sharers  defendants,  as  they  had  resisted  her 
right  to  have  any  share  of  the  rent  at  all,  should  be  treated  as  a  suit 
on  behalf  .of  all  the  shareholders  collectively  (23  W.  R.,  11,  Mokhoda 
Soonduree  Dassee  v.  Kureem  Shaikh,  per  Phear,  J. ;  id.,  37,  Brojo- 
kishore  Bhuttacharjee  v.  Oma  Soonduree  Debia).  A  suit  for  rent 
cannot  be  maintained  under  the  Rent  Law  where  the  defendant  is  him- 
self a  co-sharer  in  the  same  estate,  but  not  an  ordinary  tenant  (19  W. 
R.,  168,  Dinabundoo  Chowdhry  v.  Dina  Nath  Mookerjee).  It  has  been 
held  that  such  suits  will  lie  in  Civil  Courts  under  the  ordinary  Civil 
Procedure  Code  (Gap  No.  W.  R.,  Act  X,  42,  Syed  Hyder  Ali  v. 
Ornrit  Chowdhry ;  1  W.  R.,  53,  Mittun  Lall  v.  Shaik  Nadur ;  2  W.  R., 
Act  X,  72,  Huro  Chunder  Roy  v.  Obhoy  Churn  Sircar).  The  legal 
position  of  co-sharers  in  an  estate  occupying  separate  portions  in  it  is, 
that  each  possesses  and  holds  in  respect  of  his  several  rights  to  enjoy 
that  which  is  his  own.  If  one  holds  a  portion  larger  than  his  share, 
the  inequality  may  be  rectified  by  a  partition,  or  if  a  dispute  arises  on 
a  division  of  the  annual  profits,  it  may  be  adjusted  in  a  suit  for  an 
account ;  but  such  a  suit  is  not  cognizable  under  the  Rent  Law.  But 
where  a  co-sharer  occupies  a  larger  portion  than  his  own  share,  by 
renting  the  land  he  occupies  from  one  or  more  of  his  co-sharers,  he  may 
be  sued  for  that  rent  under  this  Act  by  the  person  or  persons  with 
whom  he  engaged.  Separate  rent  suits  may  be  brought  by  each  of  his 
co-proprietors  if  there  is  an  agreement,  express  or  implied,  to  pay 
separately  to  each  his  share  of  rent  (12  W.  R.,  418,  Kalee  Pershad  v. 
Shah  Lutafut  Hossein ;  23  W.  R.,  152,  Gobind  Coomer  Chowdhry  v. 
Manson). 

Evidence  required  to  entitle  to  a  decree  for  rent. — "When  a  landlord 
sues  a  ryot  for  arrears  of  rent  alleged  to  be  due  under  a  kabuleut,  and 
the  Court  finds  that  such  kabuleut  has  not  been  granted  by  the  ryot, 
but  it  appears,  notwithstanding,  that  the  ryot  occupied  the  land  under 
the  zemindar,  the  landlord's  right  to  have  a  further  trial  of  the  ques- 
tion whether  any  rent,  and  how  much,  is  due  on  account  of  the  ryot's 
occupation  of  such  land  will  depend  upon  the  claim  stated  in  the  plaint. 
If  that  claim  is  in  the  alternative,  and  the  ryot  has  thus  notice  that 
on  failure  to  prove  the  kabuleut  the   landlord  will  claim  rent  for  the 
occupation  of  the  land,  the  landlord  is  entitled  to  have  that  issue  tried. 
But  if  a  claim  for  rent  on  account  of  such  occupation  is  not  in  the 
plaint,  the  landlord  is  not  so  entitled  (21  W.  R.,  F.   B.,   Lukhi  Kant 
Doss  v.  Sumeerudden  Luskur;  22  W.  R.,  346,  Luchmeeput  Dass  v.  Shaik 
Enayet  Ali).     But  when  a  plaintiff  simply  sues  on  a  kabuleut,  and 
fails  to  prove  it,  his  suit  must  be  dismissed   (2  Hay,   666,  Bhyrub 
Chunder  Chowdhry  v.   Haradhun   Ghosh).     When  a  landlord  fails  to 
prove  his  kabuleut,  and  there  is  no  evidence  to  show  what  rate  of  rent 
he  is  entitled  to,  it  is  not  wrong  to  take  as  rent  the  amount  admitted 
by  the  defendant  (20  W.  R.,  64,  Rohinee  Kant  Ray  v.  Shureekoonissa 
Bibee).     So  when  a  landlord  sues  his  tenant  for  rent  due  at  a  certain 
rate,  but  fails  to  prove  his  claim  to  more  than  the  defendant  admits,  he 
is  entitled  to  a  decree  for  the  amount  admitted  to  be  due  (23  W.  R., 
85,  Hulodhur  Sen  r.  Seetul  Chunder  Bhoomick). 

Intervention  in  suits  under  the  Rent  Law. — In  suits  under  Act  X  of 
1859,  a  third  person  could  intervene  and  claim  the  right  to  receive  rent 
from  the  defendant  under  the  provisions  of  section  77  of  that  Act. 
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Section  77  provided  that  "  when,  in  any  suit  between  a  landholder 
and  a  ryot  or  undertenant,  the  right  to  receive  the  rent  of  the 
land  or  tenure  cultivated  or  held  by  the  ryot  or  undertenant  is  dis- 
puted, and  such  right  is  claimed  by  or  on  behalf  of  a  third  person  on 
the  ground  that  such  third  person,  or  a  person  through  whom  he 
claims,  has  actually  and  in  good  faith  received  and  enjoyed  such  rent 
before  and  up  to  the  time  of  the  commencement  of  the  suit,  such  third 
person  shall  be  made  a  party  to  the  suit,  and  the  question  of  the  actual 
receipt  and  enjoyment  of  the  rent  by  such  third  person  shall  be  inquired 
into  and  the  suit  shall  be  decided  according  to  the  result  of  such 
inquiry."  In  cases  of  intervention  under  that  section  the  party  in  actual 
and  bond  fide  receipt  and  enjoyment  of  rent  before  and  up  to  the  com- 
mencement of  the  suit  was  entitled  to  a  decree  without  any  reference 
to  the  question  of  a  legal  title  to  the  property  (5  W.  R.,  Act  X,  26, 
Nawab  Nazirn  of  Bengal  v.  Poddo  Lochmun  Mundul;  id,,  56,  Syud 
Jessin  Hossein  «.  Narain  Dass ;  id.,  85,  Kissen  Coomar  Shaha  v. 
Jeebun  Singh  ^  13  W.  R.,  259,  Jagurdee  v.  Radha  Kissore  Talookdar). 
An  intervenor  must  not  only  show  that  he  received  rent,  but  that  his 
receipt  was  bond  fide  (9  W.  R.,  305,  Woomesh  Chunder  Dutt  v. 
Bhogoban  Chunder  Roy ;  7  W.  R.,  85,  Huro  Nath  Roy  v.  Pran  Nath 

Roy). 

Intervenors  can  now  be  admitted  only  under  the  provisions  of  sec- 
tion 73  of  Act  VIII  of  1859.     That  section  empowers  Civil  Courts 
to  make  persons  "  who  may  be  entitled  to,  or  who  claim  some  share  or 
interest  in  the  subject-matter  of  the  suit,  or  who  may  be  likely  to  be 
affected  by  the  result,"  parties  to  a  suit.     It  is  not  necessary  to  admit 
an  intervenor  in  a  rent  suit  under  this  Act,  if  his  interest  cannot  be 
injured  by  a  decree  therein  (16  W.  R.,   132,  Issur  Chunder  Sen  v. 
Bepin  Behary  Roy).     The  effect  of  the  transfer  of  jurisdiction  as  to 
rent  suits  from  the  Revenue  Courts  to  the  ordinary  Civil  Courts  is  not 
to  enable  plaintiffs  to  expand  the  provisions  of  the  law  relating  to  them 
and  the  intervenors,  which  merely  refers  to  the  previous  enjoyment  of 
the  rent,  into  a  trial  of  an  entirely  new  and  complicated  issue  between 
plaintiffs  and  some  other  person  claiming  title  to  the  estate,  but  a  suit 
for  rent  under  this  Act  must  be  a  bond  fide  suit  for  rent  and  so  not  to 
be  a  trial  of  a  wholly  different  issue  between  parties  advancing  con- 
flicting claims   of  ownership  to   the   estate   (21    W.  R.,  88,  Radha 
Malakur  v.  Srishtee  Narain  Shaha,  per  L.   S.   Jackson,  J. ;   vide  also 
22  W.  R.,  526,  Bykunt  Kyburto  Dass  v.  Shushee  Mohun  Pal  Chow- 
dhry).     A  party  who  is  out  of  possession  has  no  right  to  come  to  Court 
and  ask  for  a  decree  for  rent  with  the  view  of  bringing  in  a  third 
party,  and  having  tried,  under  color  of  a  rent  suit,  all  questions  of 
title  between  himself  and  that  third  party.     Such  a  proceeding  is  alto- 
gether opposed  to  the  principle  laid  down  in  section  73,  Act  VIII  of 
1859    (16   W.   R.,   235,   Doyal   Chunder   Sahoy   v.    Nobin    Chunder 
Adicarry).     By  section  73  the  Court  is  authorized,  at  any  hearing  of  a 
suit,  to  put  a  person  upon  the  record  who  is  not  already  a  party  to  the 
suit,  in  the  event  of  its  appearing  that  that  person  would  be  prejudiced 
or  might  be  prejudiced  by  a  decree  passed  between  the  existing  parties 
to  the  suit.     In  a  suit  for  rent  brought  against  a  tenant  by  a  person 
claiming  to  be  in  the  situation  of  a  landlord,  the  Court  ought  not  to 
put  on  the  record  a  person  who  prefers  opposing  claims  to  the  plaintiff, 
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unless  it  sees  that  his  position  as  such  opponent  would  be  seriously 
compromised  by  the  result  of  a  decree  made  in  favor  of  the  plaintiff 
against  the  party  sued :  and  when  once  an  intervenor  has  been  put 
upon  the  record,  the  Court  cannot  well  avoid  trying  all  questions  which 
naturally  arise  upon  the  plaint  as  between  the  plaintiff  and  the  inter- 
venor defendant,  and  it  will  try  these  questions  upon  the  issues  which 
are  framed  between  the  parties  (19  W,  R.,  249,  Choolie  Singh  v.  Kokil 
Singh,  per  Phear,  J.)  Where  Act  X  of  1859,  section  77,  is  no  longer 
in  force,  the  effect  of  adding  a  party,  under  Act  VIII  of  1859,  sec- 
tion 73,  in  a  rent  suit  is  the  same  as  in  any  other  kind  of  suit. 
Whatever  be  the  class  of  suit,  the  party  added  cannot  raise  an 
issue  which  would  entirely  change  the  nature  and  scope  of  the  suit; 
the  Court  being  bound  to  limit  its  enquiry  to  the  issues  necessary 
in  order  to  try  the  plaintiff's  right  to  the  special  relief  sought ;  e.g., 
where  the  relief  sought  is  the  recovery  of  arrears  of  rent,  the 
intervenor  is  competent  to  raise  all  questions,  whether  of  title  or  other- 
wise, which  bear  upon  the  issue, — Is  the  plaintiff  entitled  to  recover 
the  rent  claimed?  (24  W.  R.,  101,  Ranee  Tillessuree  Kooer  v. 
Ranee  Asmedh  Kooer  and  another,  per  R.  C.  Mitter,  J. ;  vide  also 
23  W.  R.,  435,  Dino  Nath  Bose  v.  Grish  Chunder  Bandyopadhya). 
An  intervenor  in  a  suit  for  rent  had  no  right  to  be  made  a  defendant,  and 
to  introduce  entirely  new  issues  of  title  ;  but  where  he  had  been  made 
a  party  without  objection  on  the  part  of  plaintiffs  in  the  first  Court, 
it  was  held  that  the  objection  could  not  be  taken  in  special  appeal 
(24  W.  R.,  261,  Biressur  Paurey;  id.,  286,  Luchmee  Dhur  Pattuck 
v.  Roghoobur  Singh).  In  a  suit  for  rent,  where  a  third  party  inter- 
venes, the  Court  does  not  err  in  law  in  going  into  the  question  of  title, 
where  this  is  necessary  in  order  to  decide  who  has  been  in  the  enjoy- 
ment of  rent  (22  W.  R.,  440,  Radharnonee  v.  Ramnarain  Dey).  Parties 
who  choose  to  buy  property  in  another  person's  name,  and  allow  that 
person  the  opportunity  of  dealing  with  it  as  his  own,  cannot  be 
allowed  in  equity  to  intervene  in  a  suit  brought  by  him  for  the  rent  of 
such  property  (18  W.  R.,  526,  Smith  v.  Mokhun  Mahtoom).  In  a 
suit  by  a  landlord  to  recover  arrears  of  rent  from  tenants  who  had  been 
forcibly  compelled,  by  the  superior  holders  of  a  tenure  over  the  plaintiff, 
to  execute  a  kabuleut  to  themselves  and  to  pay  rent  accordingly,  it 
has  been  held  that  such  wrongful  act  of  the  intervenor  defendants  (the 
superior  holders)  was  not,  in  law,  sufficient  to  constitute  an  ouster 
of  the  plaintiff  or  to  destroy  the  relation  of  landlord  and  tenant  between 
the  plaintiff  and  the  defendants,  so  as  to  relieve  the  latter  of  the  liability 
to  pay  their  just  debts  to  their  landlord  (22  W.  R.,  337,  Chunder 
Nath  Banerjia  v.  Juggut  Chunder  Bhuttacharjee).  In  a  suit  for 
arrears  of  rent,  in  which  an  intervenor,  who  was  made  a  defendant, 
alleged  that  the  land,  the  rent  of  which  was  claimed  by  the  plaintiff, 
was  not  really  mal  land,  but  that  it  was  lakraj  land  belonging  to 
her,  it  has  been  held  that,  as  the  interest  which  the  intervenor  claimed 
was  in  the  land,  and  not  in  the  rent,  which  was  the  subject-matter  of 
the  suit,  the  decree  (if  the  plaintiff  should  obtain  one)  would  not  be 
prejudicial  to  her :  that  she  should  not  have  been  made  a  party  :  and 
that  as  no  decree  had  been  passed  against  her,  but  the  suit  had  been 
decreed  against  the  original  defendants,  the  tenants,  she  had  no  locus 
standi  in  the  Court  of  Appeal  (23  W.  R.,  168,  Kattyanee  Debia  v. 
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Grish  Chunder  Banerjee  ;  16  W.  R.,  132,  Issur  Chunder  Sen  v.  Bepin 
Behary  Roy  ;  24  W.  R.,  261,  Biressur  Paurey  v.  Jogendra  Chnnder 
Deb).  Where  in  a  rent  suit  a  third  party  gets  himself  made  a  party 
under  section  73,  the  issue  between  him  and  the  plaintiff  being  whether 
the  property  formed  part  of  one  mouza  or  another,  it  was  held  that 
he  should  not  have  been  made  a  party  (20  W.  R.,  384,  Gooroo  Prosunno 
Banerjee  v.  Juggut  Chunder  Dutt).  A  Lower  Appellate  Court  has 
no  authority  to  transfer  intervenors,  who  had  been  made  defendants  by 
the  first  Court,  to  the  side  of  the  plaintiffs  against  their  will,  unless 
there  is  such  an  equity  on  the  part  of  another  as  to  compel  them  to  be 
such  (22  W.  R.,  229,  Beharee  Lai  Dass  v.  Radha  Nath  Dass). 
Where  the  purchaser  of  a  zemindaree  sues  a  tenant-at-will,  and  the 
third  party  to  whom  the  zemindar  had  granted  a  putnee  of  the 
land  intervenes,  the  issue  whether  the  zemindar  transferred  his  rights 
to  the  plaintiff  or  had  previously  transferred  them  to  the  intervenor 
is  material  (20  W.  R.,  99,  Gooroo  Prosunno  Banerjee  v.  Sreegopal  Pal 
Chowdry). 

The  mere  failure  of  an  intervenor  to  establish  his  claim  does  not 
entitle  the  plaintiff  to  a  decree.  The  plaintiff  must  prove  his  case 
before  he  can  get  a  decree  (5  W.  R.,  Act  X,  26,  Nawab  Nazim  of 
Bengal  v.  Poddolochun  Mundul ;  13  W.  R.,  259,  Jogurdee  v.  Kadha 
Kissore  Talookdar). 

Under  section  77  of  Act  X  of  1859,  it  appears  that  a  person  was  not 
allowed  to  intervene  in  a  rent  suit  on  the  allegation  that  he,  and  not 
the  party  sued,  was  the  real  tenant.  That  section  applied  only  to 
rival  landlords  in  receipt  of  rent.  But  section  73  of  Act  VIII  of  1859 
has  given  a  wider  scope  to  intervenors.  Any  one  whose  interest  may  be 
affected  by  the  result  of  the  suit  is  entitled  to  be  made  a  party.  Thus, 
where  B  intervened  in  a  suit  for  arrears  of  rent,  stating  that  he  had 
acquired  the  rights  of  the  tenants  and  had  paid  rent  to  plaintiff,  and 
the  moonsiff  finding  these  allegations  true,  made  B  a  third  party  in  the 
case,  but  dismissed  the  suit  on  the  ground  that  the  right  person  had  not 
been  sued,  it  was  held  that  when  B  was  made  a  defendant  there  should 
have  been  a  decision  come  to  between  him  and  the  plaintiff,  and  relief 
given  where  due  (22  W.  R.,  384,  Modhoosudun  Bose  v.  Bidhoo  Bhuson 
Haldar,  per  L.  S.  Jackson,  J.)  It  is  the  registered  tenant,  or  any  one 
whom  the  zemindar  has  recognized  as  such,  who  has  the  right  to  be 
admitted  as  a  third  party.  A  stranger  has  no.  right  to  question  a 
decree  passed  against  the  registered  tenants  (24  W.  R.,  151,  Amatal 
Fatima  Khanum  v.  Taranath  Chand  and  others).  In  a  suit  for  enhanced 
rent  an  intervenor  has  no  right  to  be  made  a  defendant  (11  W.  R., 
R  B.,  23,  Kalee  Nath  Roy  v.  Issur  Chunder  Ghoshal). 

Act  x  of  1859,      XXII.     When  an  arrear  of  rent  remains   due  from 

Liability  of  ryot  to    any  ryot  at  the  end  of  the  Bengalee 

be  ejected  for  arrear    year,  or  at  the  end  of  the  month  of 

Jeyt  of  the  Fuslee  or  Willayuttee 
year,  as  the  case  may  be,  such  ryot  shall  be  liable 
to  be  ejected  from  the  land  in  respect  of  which  the 
arrear  is  due :  provided  that  no  ryot  having  a  right  of 
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occupancy,  or  holding  under  a  pattah  the  term  of 
which  has  not  expired,  shall  be  ejected  otherwise  than  in 
execution  of  a  decree  or  order  under  the  provisions  of 
this  Act. 

Notes. 

At  the  end  of  the  year,  fyc. — Thus  a  landlord  can  only  eject  a  tenant 
for  non-payment  of  arrears  of  rent  when  such  arrears  remain  due  at  the 
end  of  the  Bengalee  year,  or  at  the  end  of  the  month  of  Jeyt  of  the 
Fuslee  or  Willayuttee  year,  as  the  case  may  be  (2  Hay,  438,  Savi, 
Junior,  v.  Chand  Sickdar  ;  5  W.  R.,  Act  X,  45,  Sreeraui  Biswas  v.  Jug- 
gurnath  Dass  Mohunt). 

Under  the  provisions  of  this  Act. — A  ryot  without  a  right  of  occu- 
pancy, or  a  farmer  or  other  tenant  after  the  determination  of  his 
lease  or  tenancy,  can  be  immediately  ejected,  under  the  provisions  of 
section  53  of  this  Act,  on  proof  of  an  arrear  remaining  due.  But  ryots 
with  a  right  of  occupancy  and  farmers  or  leaseholders  whose  leases 
have  not  expired  are  protected,  under  section  52,  from  ejectment,  "  if 
the  amount  of  the  arrear,  together  with  interest  and  costs  of  suit,  be 
paid  into  Court  within  15  days  from  the  date  of  the  decree."  Vide 
notes  under  section  52. 

Waiver  of  the  right  of  ejectment. — A  landlord  cannot  eject  a  ryot  for 
the  non-payment  of  rent  for  one  year,  if  he  has  received  the  rent  for  a 
subsequent  year.  The  receipt  of  rent  for  1268  bars  the  landlord's  right 
to  eject  a  tenant  for  the  non-payment  of  the  rent  for  1267.  "  A  suit 
for  ejectment,"  observed  the  Court,  "  is  founded  on  the  ground  that  by 
reason  of  non-payment  of  rent  up  to  the  end  of  1267  the  defendant's 
tenancy  had  expired,  and  that  he  was  liable  to  be  ejected.  The  receipt 
of  the  rent  for  1268  had  the  same  effect  as  if  the  plaintiff  had,  at  the 
commencement  of  1268,  created  a  new  tenancy.  If  he  had  done  so, 
it  is  clear  that  defendant,  for  non-payment  of  rent  for  1267,  could  not 
be  liable  to  ejectment.  So,  if  the  plaintiff  had  obtained  judgment  in 
this  suit  to  oust  the  defendant  for  the  non-payment  of  rent  for  1267,  and 
had  afterwards,  instead  of  executing  the  judgment,  allowed  the  defend- 
ant to  continue  in  possession  and  to  pay  rent  for  1268,  it  would  have 
been  a  bar  to  his  afterwards  executing  the  judgment"  (1  Hay,  89, 
Sheikh  Peer  Bux  v.  Mowzah  Ally).  But  the  receipt  of  rent  is  not  in 
itself  a  waiver  of  every  previous  forfeiture  ;  it  is  only  evidence  of  a 
waiver  (18  W.  R.,  218,  Chunder  Nath  Misser  v.  Sirdar  Khan).  A  land- 
lord may  show  by  his  actions  and  conduct  that  he  has  waived  his  right 
of  forfeiture  and  re-entry.  But  a  landlord  who  has  waived  his  right 
to  sue  for  the  cancelment  of  a  lease  on  the  ryot's  failure  to  pay  six 
successive  instalments,  is  not  barred  from  suing  for  cancelment  on 
further  breaches  of  the  covenant.  So  a  lessor  who  has  a  right  of  re- 
entry on  a  breach  of  covenant  not  to  underlet,  does  not,  by  waiving  his 
entry  on  one  underletting,  waive  his  right  to  re-enter  on  a  subsequent 
underletting  ;  nor,  under  a  covenant  for  repairs,  does  he,  by  a  waiver  on 
one  breach,  bar  himself  of  his  right  of  re-entry  on  a  subsequent  breach 
(8  W.  R.,  138,  Dullichand  v.  Meherchand  Sahoo). 

This  and  the  following  section  should  be  read  with  section  52. 
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Act  x  of  1859,      XXIII.     When  an  arrear  of  rent  shall  be  adjudged  to 

be  due  from  any  farmer  or  other  lease- 
Liability  of  farmer  to     holder   not   having   a   permanent  or 

Lave  bis  lease  cancelled  r»        i  i      •  L  •        ^i        i       j      J.-L 

for    arrear    adjudged     transferable  interest  in    the  land,   the 
due.  lease   of   such   lease-holder   shall  be 

liable  to  be  cancelled,    and  the  lease- 
holder to  be  ejected :  provided  that  no  such  lease  shall 

be    cancelled    nor    the     lease-holder 
ejected,  otherwise  than  in  execution  of 
a  decree  or  order  under  the  provisions  of  this  Act. 

Notes. 

Not  having  a  permanent  or  transferable  interest. — For  further  inform- 
ation regarding  such  tenures,  consult  notes  under  section  26,  infra.  A 
farmer  or  other  lease-holder  not  having  a  permanent  or  transferable 
interest  in  the  land  is  liable  to  be  ejected  under  this  section.  But 
the  holders  of  permanent  or  transferable  tenures  cannot  be  ejected  for 
non-payment  of  rent.  In  such  cases  the  only  remedy  open  to  the  zemindar 
is  to  sell  the  tenure  under  the  provisions  of  section  59  ;  and  "  if,  after 
sale  of  any  such  tenure,  any  portion  of  the  amount  decreed  remains  due, 
process  may  be  applied  for,  and  issued  against,  any  other  property, 
moveable  or  immoveable,  belonging  to  the  judgment-debtor."  (Vide 
section  61  of  this  Act.)  But  where  a  pattah  contains  a  condition  em- 
powering the  landlord  to  eject  for  non-payment  of  rent,  it  may  be 
enforced,  even  though  the  tenure  be  transferable.  Section  59  is  not 
intended  to  take  away  the  effect  of  a  claim  in  a  pattah  declaring  that 
the  state  of  the  tenant  shall  cease  upon  non-payment  of  rent  (2  Hay, 
525,  Joy  Doorga  Dabia  v.  Bolye  Chand  Koondoo). 

In  order  to  maintain  a  suit  for  ejectment  under  the  Rent  Law,  the 
relation  of  landlord  and  tenant  must  be  shown  to  exist  between  the 
parties.  But  where  no  such  relation  exists,  as,  for  instance,  where  the 
plaintiff  sues  to  eject  the  defendant  as  a  trespasser,  the  suit  will  not  lie 
under  this  Act  (2  W.  R.,  Act  X,  5,  Gobind  Chunder  Mojoorndar  v. 
Bissumbhuree  Dossee  ;  4  W.  R.,  Act  X,  15,  Banee  Madub  Banerjee  v. 
Joy  Kissen  Mookerjee). 

One  of  a  number  of  joint  proprietors  cannot  sue  to  eject  a  tenant  of 
land  which  belongs  to  them  all  (16  W.  R.,  138,  Alum  Manjee  v.  Azhad 
Ali ;  12  W.  R.,  452,  Gouree  Sunkur  Surmah  v.  Tirtho  Monee).  The 
right  of  a  sharer  in  a  joint  estate  is  the  right  of  common  enjoyment  of  the 
lands  and  premises  together  with  the  tenants  of  the  other  co-sharers,  in 
like  manner  as  the  co-sharers  themselves  would  have  it  (20  W.  R.,  126, 
Holodhur  Sein  v.  Gooroodass  Roy  ;  id.,  70,  Hamilton  v.  Rajah  Raghoo 
Nundun). 

Ejectment  for  breach  of  a  condition  in  lease. — The  only  suits  for 
ejectment  contemplated  by  this  Act  are  those  consequent  on  the  non- 
payment of  arrears  of  rent,  but  not  a  suit  for  ejectment  from  land 
assigned  for  building  purposes,  brought  upon  a  contract  (kabuleut) 
by  which  the  defendant  had  bound  himself  to  give  up  the  land  when 
required  by  plaintiff  to  do  so,  or  where  ejectment  was  provided  for  as 
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a  penalty  for  the  non-fulfilment  of  a  certain  condition  laid  down  in  the 
kabuleut    (18  W.  R.,    208,  Ram  Narain   Mitter  v.   Nobin   Chunder 
Mojoomdar).     Every  breach  of  an  agreement  for  a  lease  does  not  entail 
forfeiture  of  the  lease,  but  where  forfeiture  is  provided  as  the  penalty 
for  breach  of  a  particular   clause,  it  may  be  enforced  for  such  breach 
(16  W.  R.,  103,  Mahomed  Faez  Chowdhry  v.  Shib  Doolaree  Tewaree). 
In  the  absence  of  a  provision  for  the  cancelment  of  a  lease,  or  that 
the  landlord  shall  have  the  right  of  re-entry  on  breach  of  any  of  the 
stipulations  in  the  lease,  a  breach  does  not  cancel  the  lease  or  give  a 
right  to  eject  (2  W.  R.,  Act  X,   101,  Augur  Singh  v.  Mohinee  Dutt 
Singh).     "  Although,"  observed  Peacock,  C.  J.,  and  Jackson,  J.,  "  there 
was  a  stipulation  that  the  defendant  should  give  up  such  part  of  the  land 
as  was  unfit  for  the  cultivation  of  indigo,  and  should  not  sublet  the  same, 
there  was  no  stipulation  that  the  tenant  should  be  liable  to  ejectment  for 
a  breach  of  that  stipulation.     The  ryot  was  not    therefore    liable   to 
ejectment  for  a  breach  of  that  contract ;  even  if  it  had  been  proved  that 
a  breach  had  been  committed,  he  would  have  been  liable  only  to  a  suit  for 
damages"  (2  Hay,  451,  Gooroopershad  Sircar  v.  Philippe).     In  cases 
like  these  the  Court  has   to  enquire  into  the  contracts  between  the 
parties  and  to  determine  whether  a  breach  of  any  such  contract  has 
been  committed,  but  cannot,  upon  supposed  considerations  of  equity, 
set   aside  that  which  the  parties  have  deliberately  agreed  upon  between 
themselves  and  substitute  fresh  terms  of  its  own.     It  has  no  authority 
to  order  the  defendant  to  put  in  a  new  security  within  15  days,  as  he 
was  bound  to  do  by  the  conditions  of  his  lease.     It  should  not  proceed 
in  these  cases  by  analogy  to  section   52.     That  section  does  not  apply 
to   cases  of  forfeiture  or  ejectment  for  the  breach  of  any  condition  in 
the  lease,  but  applies  only  to  cases  of  ejectment  for  non-payment  of 
rent    (7  W.  R.,  132,  Ram  Coomar  Bhuttacharjee  v.  Ramcoomar  Sein). 
Per  contra,  it  has  been  held  by  Trevor,  J.,  that  "  in  strict  law  a  farmer 
forfeits  his  lease  by  the  withdrawal  of  the  personal  security  given  by 
him  at  the  time  of  taking  the  farm,  for  such  security  is  an  essential 
portion   of  the  transaction   itself.      But   cases  of   forfeiture    are  not 
favored  when  no  injury  has  resulted  ;  and  in  cases  in  which  the  injury 
can  be  estimated  and  compensated  in  money,  a  Court  looking  to  the 
original  intent  of  the  parties  may  give  by  way  of  recompense  all  that  a 
party  could  reasonably  and  equitably  desire  and  expect.     This  doctrine 
of  equity  has,  in  the  matter  of  forfeiture  for  non-payment  of  rent, 
been  recognized  by  the  local  Legislature  in  section  52  of  this  Act. 
The  intent  of  the  lessor  in  demanding  security  is  simply  to  secure  the 
punctual   payment  of  the  rent  reserved.     This  can  be  obtained  by  a 
decree  short  of  an  absolute  one  for  forfeiture,  viz.,  by  a  decree  for 
forfeiture,  unless  within  15  days  from   the  date  of  the  decree  security 
equal   to   that  withdrawn  be  replaced."     It  has  also  been  held  that 
a  tenant  by  subletting,  in  contravention  of  a  covenant  not   to  sublet, 
forfeits  his  lease  only  when  no  other  relief  can  be    granted      (Gap 
No.,  W.  R.,   Act   X,   31,   Alum  Chunder  Shaw  Chowdhry   v.   Moran 
&   Co.)     But  in  the  case  of    Mahomed    Faez    Chowdhry,    reported 
in    16    W.    R.,  103,  it  was  held  that  where  a  clause  in  the  lease 
distinctly  stated  that  if  a  sub-lease  was  given  the    zemindar    could 
cancel  the  lease  and  re-enter  into  possession,  the  plaintiff  was  entitled 
to  enforce  that  agreement  and  to   cancel    the    lease.      Where   there 
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is  an  obligation  by  a  lease  to  do  several  successive  acts,  the  obli- 
gation is  broken  if  any  one  of  the  acts  is  omitted  when  the  time 
for  its  performance  comes.  The  lessor  may  proceed  to  enforce  the 
penalty,  whether  in  the  shape  of  damages  or  forfeiture,  or  both,  if 
such  is  provided  in  the  lease.  There  is  nothing  incompatible  in  the 
two  remedies  of  damages  and  forfeiture  for  breach  of  conditions  in  a 
lease.  Nor  is  the  lessor  obliged  to  wait  until  the  expiration  of  the  term 
of  the  lease  (18  W.  R,  218,  Chunder  Nath  Misser  v.  Sirdar  Khan; 
17  W.  R.,  29,  Moharaja  Beer  Chand  v.  Shaik  Hossein).  A  mere  trans- 
fer or  subletting  of  a  right  of  occupancy  does  not  work  as  a  forfeiture 
of  the  rights  and  interests  of  the  occupant  ryot  (11  W.  R,  95,  Issur 
Chunder  Ahiree  v.  Syam  Khan  Chowdhry ;  16  W.  R.,  112,  Dwarka 
Nath  Misser  v.  Kanye  Sirdar).  Where  a  tenant  holds  on  after  the 
expiration  of  a  lease,  he  does  so  at  the  same  rent  and  on  the  same 
terms  and  stipulations  as  are  mentioned  in  the  lease,  and  is  therefore 
bound  by  the  conditions  of  forfeiture  contained  in  it,  notwithstanding 
the  expiry  of  its  term  (Gap  No.  W.  R.,  Act  X,  42,  Sheik 
Enayutoollah  v.  Sheikh  Elahibuksh ;  1  Board's  Reports,  21,  Huree 
Prosunno  Roy). 

Ejectment  of  tenants  imthout  right  of   occupancy. — If   a  tenant"   is 
legally  in  possession  paying  rent,  whether  as  a  ryot  or  as  the  holder 
of   an  intermediate  tenure,  his  righ't  of  possession  must   be  legally 
determined  after  reasonable   notice  (13   W.   R,  267,   Bunwaree  Lai 
Roy  v.   Mohima  Chunder  Koonal).      Even  in  the  case  of  a  tenant 
from    year    to    year,   the  landlord  cannot   evict   him  without  giving 
previous  notice  to  quit  (23  W.   R.,   271,   Betts   v.  Jamie   Shaikh). 
If,  after   the   expiration   of    a   tenancy,   a  zemindar  wishes  to  obtain 
possession,  he  must  proceed  according  to  law ;  but  if  he  acts  of  his 
own  authority   and  without  intervention  of   a  Court  of  law,  he  comes 
within  section   15  of  Act  XIV  of  1859  ;   and  if    the  ryot    sue  him 
within  six  months  he  will  be  entitled  to  recover  possession  without 
reference  to  the  title  of  the  zemindar  to  eject  him  (9  W.  R.,  123, 
Sofaoll  Khan  v.  Woopean  Khan ;    9   W.   R.,  513,   F.   B.,  Jonardun 
Acharjee  v.  Haradhun  Acharjee).     So  a  ryot  who  has  held  without 
any  period  for  the  duration  of  his  tenancy  having  been  fixed,  although 
he    may    not  have  gained    a   right  of   occupancy,  cannot    have    his 
holding    determined    without  a    reasonable   notice  to  quit,  and  that 
a  notice  given  in  the  last  month  of  a  current  year  would  not  be  suffi- 
cient (10  W.  R,  F.  B.,  33,  Bokronath  Mundul  v.   Binodhram  Singh; 
5  W.  R.,  Act  X,  17,  Shadoo  Jha  v.  Bhoopwun  Oopadhya).  The  "  reason- 
able notice  to  quit,"  which  a  ryot  without  a  right  of  occupancy  may 
claim  from  his  landlord  before  he  can  be  ejected,   need  not  be  confined 
to  a  demand  of  possession  and  notice  to  quit  on  a  certain  day.     It 
is  sufficient  if  the  landlord  asks  for  a  higher  rate  of  rent   and  gives 
the  ryot  notice  to  quit  if  he  declines  to  pay  it  (23  W.  R.,  440,  Hem 
Chunder  Ghose  v.  Radha  Pershad  Paleet ;    22    W.    R.,   548,  Janoo 
Mundur  v.   Brijo   Singh).     A  zemindar,   desirous   of  ejecting  a  tenant 
whose  lease  has  expired,  need  not  give  him  a  written  notice  to  quit, 
a  verbal  notice  being  sufficient  (23  W.  R.,  312,  Sheikh  Golam  Mehdee 
v.  Amjad  Ali  and  another).     A  landowner  who,  after  the  expiration  of 
a  lease,  continues  to  receive  rent  for  a  fresh  period,  must  be  considered 
to  have  acquiesced  in  the  tenant  continuing  to  hold  upon  the  terms 


SECS.  24,  25]  RENT  LAW  OF  BENGAL,  L.  P.  81 

of  the  original  lease,  and  cannot  turn  out  the  tenant  without  giving 
him  a  reasonable  notice  to  quit.  Although  a  notice  is  not  required 
by  law  to  be  in  writing,  but  it  must  state  the  time  within  which 
the  ryot  is  required  to  quit  (16  W.  R.,  185,  Jumaut  Ali  Shah  v. 
Chowdhry  Chutturdharee  Sahee  ;  14  W.  R..,  467,  Ooma  Lochun 
Mojooindar  v.  Nettye  Chand  Poddar ;  7  W.  R.,  152,  Ram  Khelawan 
Singh  v.  Musst.  Soondra).  To  be  reasonable,  a  notice  must  not  be 
peremptory,  but  must  fix  a  time  within  which  the  ryot  is  required  to 
quit  the  land  (23  W.  R.,  271,  Betts  v.  Jamie  Shaik).  A  suit  for  eject- 
ment against  a  tenant-at-will  is  a  sufficient  demand  of  possession,  and 
would  justify  the  Court  in  giving  the  plaintiff  a  decree,  care  being 
taken  to  fix  a  date  in  the  decree  for  ejecting  the  defendant,  which  would, 
under  the  circumstances,  be  fair  and  reasonable  so  far  as  he  was  con- 
cerned (20  W.  R,.,  401,  Mahomed  Rasid  Khan  Chowdhry  v.  Jadoo 
Mirdha;  23  W.  R.,  440,  Hem  Chunder  Ghose  v.  Radha  Proshad  Paleet). 
Thus  it  appears  that  a  suit  for  ejectment  against  a  trespasser  or  a 
tenant-at-will  is  maintainable  without  previous  service  of  notice. 

XXIV.  All  suits  which  under  the  provisions  of  this  Act  Ac*9x  of  1859« 

may  be  brought  by  or  against  zemiii- 

Suits   by  or   against        •»  '  r  •,   '  J  v       . 

Surburakars  or  Teh-  dars  or  other  persons  in  the  receipt 
seeidavs  of  estates  held  of  the  rent  of  land,  may  be  brought 

by  or  against  Surburakars  or  Teh- 
seeldars  of  estates  held  under  khas  management,  whe- 
ther such  estates  are  the  property  of  Government  or  of 
individuals. 

XXV.  Every  proprietor  of  an  estate  or  tenure,  or  Actvi  of  is 

Proprietor's  right  to     otlier  Person   m  receipt  of  the  rents  (B>  a)l  s< 
survey    and    measure     of  an  estate  or  tenure,  has  the  right 
his  estate.  of  making  a  general  survey  and  mea- 

surement of  the  lands  comprised  in  such  estate  or 
tenure,  or  any  part  thereof,  unless  restrained  from  doing 
so  by  express  engagement  with  the  occupants  of  the 
lands. 

Notes. 

Every  proprietor  of  an  estate  or  tenure,  or  other  person  in  receipt  of 
rent. — To  entitle  a  proprietor  of  land  to  ask  the  assistance  of  the 
Court  to  enable  him  to  measure  his  land,  it  is  not  necessary  that  he 
should  show  that  he  has  actually  received  the  rents  of  his  estate,  but 
only  that  he  is  in  undoubted  possession  of  the  property  (4  W.  R., 
Act  X,  16,  Raj  Chunder  Roy  v.  Kishen  Chunder).  "  A  man  who  is 
the  admitted  proprietor  of  a  rnehal  is  not  bound  to  show  that  he 
is  in  actual  receipt  of  the  rents  at  the  time  when  he  applies  to  measure 
the  land.  The  words  '  in  receipt  of  the  rents'  have  no  reference  to  the 
first  part  of  the  section,  i.e.,  to  the  words  '  proprietors  of  tenures  and 
estates,'  but  to  the  words  '  other  persons,'  or  other  than  those  who  are 
admittedly  proprietors  of  the  rnehal  or  tenure  within  which  the  lauds 
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to  be  measured  are  situated.  The  conjunction  '  or'  is  disjunctive,  and  not 
copulative"  (per  Mitter,  J.,  9  W.  R.,  331,  Ranee  Krishtomonee  v.  Ram 
Nidhee  Sircar).  "The  words  '  every  proprietor  or  other  person  in  receipt 
of  the  rents'  show  that  the  proprietor  who  claims  to  measure  must  be 
a  proprietor  in  possession,  and  not  a  proprietor  out  of  possession, 
although  he  may  be  able  to  prove  his  title"  (per  Peacock,  C.J., 
6  W.  R.,  Act  X,  10,  Kalee  Dass  Nundee  v.  Ramguttee  Dutt  Sein). 
This  section  contemplates  possession  by  the  receipt  of  rents  for  those 
lands  of  which  measurement  is  required  (7  W.  R.,  96,  Puree] an 
Khatoon  v.  Bykunt  Chunder  Chukerbutty).  Where  a  person's  right  to 
measure  is  disputed  by  an  intervenor,  the  only  question  for  the  Court 
to  try  is,  which  of  the  two  persons  is  in  receipt  of  rent  (6  W.  R., 
Act  X,  13,  Smith  v.  Baboo  Nundun  Lai ;  id.,  14,  Haradhun  Dutt  v. 
Hazee  Mahomed  ;  7  W.  R.,  188,  Smith  v.  Nundun  Lai).  "  It  seems 
clear,"  observes  Norman,  J.,  "that  the  expression  'in  receipt  of  the 
rents'  overrides  both  the  prior  members  of  the  sentence,  and  extends 
not  only  to  'other  persons,'  but  also  to  the  'proprietor  of  the  estate  or 
tenure'1  "  (7  "W".  R.,  415,  Wise  v.  Ram  Chunder  Bysack).  A  plaintiff 
•who  claims  to  measure  is  bound  to  show  that  he  is  a  proprietor  in  pos- 
session in  some  way  or  other.  It  is  not  enough  for  him  to  be  able  to 
prove  his  title  (per  Glover,  J.,  14  W.  R.,  121,  Doorga  Chunder  Dass  v. 
Mahomed  Abbas  Bhooyan  ;  contra,  per  Mitter,  J.)  The  Judges  having 
thus  differed  in  their  opinions,  an  appeal  was  preferred  against  their 
judgment  under  section  15  of  the  Letters  Patent  of  the  High  Court. 
The  judgment  of  Glover,  J.,  was  upheld,  and,  in  delivering  the  judg- 
ment of  the  Appellate  Bench,  Norman,  C.  J.,  observed  that — "  I  do  not 
for  a  moment  suggest  that  it  is  necessary  for  a  proprietor  in  the  receipt 
of  rents  to  be  receiving  rents  every  day  in  the  year.  If  he  once  com- 
mences to  receive  rents,  and  thenceforth  continues  to  receive  them  at 
the  time  when  rents  are  ordinarily  payable,  he  is  undoubtedly  the 
actual  proprietor  in  receipt  of  the  rents,  although  it  may  have  been 
some  months  since  any  rents  were  in  fact  paid  to  him  .... 
This  section  is  intended  to  provide  for  cases  when  a  proprietor,  or  other 
person  in  possession  of  an  estate,  is  opposed  in  making  measurement 
by  the  occupants  of  the  land  ;  and  not  for  cases  where  the  title  of  the 
person  claiming  the  right  to  measure  is  a  matter  in  question.  We 
should  be  very  careful  to  prevent  persons  from  taking  an  undue  advan- 
tage of  the  provisions  of  this  section,  by  using  it  as  a  means  of  trying 
questions  of  title  without  paying  the  proper  stamp-duty,  or  of  getting 
a  sort  of  colorable  possession  by  harassing  or  intimidating  the  ryots  " 
(14  W.  R.,  399,  Doorga  Churn  Dass  v.  Mahomed  Abbas  Bhooyan). 
Every  zemindar  has  a  right  under  this  section  to  measure  all  the  lands 
of  his  zemindary  whenever  he  pleases,  unless  restrained  from  doing  so 
by  any  express  engagement  (2  W.  R.,  Act  X,  86,  Khajah  Abdool 
Gunnee  v.  Rajah  Sutto  Churn  Ghosal ;  8  W.  R.,  14,  Ooma  Churn 
Biswas  v.  Sibnath  Bagchee).  The  abandonment  to  a  grantee  of  all 
rights  of  measurement  as  against  the  ryots  with  a  view  to  resumption 
of  lands  within  the  talook,  does  not  apply  to  a  measurement  of  the 
talook  itself  as  against  the  grantee,  and  does  not  amount  to  a  restraint 
of  the  right  of  measurement  within  the  meaning  of  this  section  (5  W. 
R.,  Act  X,  47,  Kebul  Kissen  Dass  v.  Jaminee). 

Proprietor  of  an  estate  or  tenure. — The  word  "  estate "  means  any 
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land  being  malgoozaree  or  subject  to  the  payment  of  public  revenue- 
Section  2,  Regulation  XLVIII  of  1793.  Any  person  who  is  a  proprietor 
of  an  estate  has  the  indisputable  right  of  measurement,  unless  restrained 
by  any  express  engagement.  The  mere  existence  of  under-tenures  of 
any  description  does  not  take  away  his  right  of  measurement.  For 
instance,  a  zemindar,  by  granting  putnees,  is  not  restrained  from  making 
a  general  survey  and  measurement  of  the  lands  comprised  in  his  estate. 
So  again  a  putneedar  by  creating  a  durputnee  does  not  lose  the  right 
conferred  upon  him  by  this  section.  "  The  plaintiff,"  observes  Peacock, 
C.  J.,  in  the  case  of  Run  Bahadoor  Singh,  "  is  a  proprietor  of  an  estate, 
because  he  pays  revenue  directly  to  Government.  The  defendant  (a 
talookdar  under  him)  is  not  a  proprietor  within  that  definition.  He  is 
entitled  to  hold  the  land  at  a  fixed  rent.  That  does  not  prevent  the 
plaintiff  from  having  the  right  to  measure  it.  He  is  a  proprietor  of  an 
estate,  and  is  in  receipt  of  the  rents  payable  for  that  estate.  Therefore 
he  has  the  right  of  measurement.  If  he  has  the  right  given  to  him  by 
law,  he  has  a  right  to  enforce  that  right  without  being  bound  to  state  his 
reasons  for  enforcing  it.  If  the  defendant  holds  at  a  fixed  rent,  the 
plaintiff  has  a  right  to  measure  the  land.  If  the  rent  is  liable  to  be 
enhanced,  the  plaintiff  has  still  a  right  to  measure  (8  W.  R.,  149, 
Baboo  Run  Bahadoor  Singh  v.  Muloorum  Tewaree ;  id.,  11,  Dwarka 
Nath  Chukerbutty  v.  Bhawanee  Keshore  Chukerbutty  ;  9  W.  R.,  151, 
Tweedie  v.  Ram  Narain  Dass).  A  proprietor  of  a  mehal  is  not  barred 
from  measurement  by  the  fact  of  its  being  leased  to  a  third  party  (9 
W.  R.,  331,  Ramkistomonee  Debi  v.  Ram  Nidhee  Sircar). 

Lands  comprised  in  such  estate  or  tenure. — This  section  gives  a  pro- 
prietor the  right  of  making  a  general  survey  or  measurement  of  lands 
comprised  within  his  estate  or  tenure,  but  not  of  lakraj  lands  held 
under  an  independent  title,  for  these,  until  resumed  and  assessed,  form 
a  distinct  and  separate  estate.  Lakraj  lands  bear  no  rent  and  are  no 
part  of  the  estate  or  tenure  which  the  proprietor  is  entitled  to  measure 
(11  W.  R.,  445,  Golam  Khejur  v.  Erskine  and  Co.  ;  id.,  293,  Rung  Lai 
Sahoo  v.  Sreedhur  Dass  ;  10  W.  R.,  361,  Prosunno  Moyee  Debi  v. 
Chunder  Nath  Chowdhry). 

Can  a  co-sharer  measure  ijmalee  lands? — The  word  "proprietor"  in 
this  and  in  sections  37  and  38  must  be  read  as  implying  the  sole  pro- 
prietor or  whole  body  of  proprietors  of  the  land  for  the  measm-ement 
of  which  application  is  made.  A  co-sharer  in  an  undivided  estate  or 
tenure  is  not  entitled  to  apply  for  measurement ;  for  if  each  shareholder 
should  have  separate  measurements,  it  would  be  productive  of  great 
annoyance  and  harassment  to  the  tenants  in  the  estate  (15  W.  R.,  522, 
Mahomed  Bahadoor  Mojoomdar  v.  Rajah  Raj  Kishen  Singh;  16  W.  R., 
126,  Molook  Chand  Mundul  v.  Modusudun  Bachusputty ;  18  W.  R., 
332,  Soorendra  Mohun  Roy  v.  Bhuggobut  Chunder  Gungopadhya ; 
19  W.  R.,  280,  Santirarn  Panja  v.  Bykunt  Panja;  20  W.  R.,  385, 
Peary  Mohun  Mookerjee  v.  Raj  Kissen  Mookerjee). 

Shall  hear  and  determine  the  right  to  make  such  measurement. — When 
a  proprietor  seeks  to  establish,  under  this  section,  his  right  to  measure 
the  lands  comprised  in  his  estate,  and  the  ryot  opposes  the  measurement 
only,  on  the  ground  that  the  pole  with  which  the  measurement  is 
intended  to  be  made  is  not  the  standard  pole  of  measurement  of  the 
pergunnah  (as  provided  in  section  41) ;  and  the  parties  are  at  issue  as 
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to  what  is  the  length  of  the  standard  pole, — has  the  Court  jurisdiction 
to  enquire  into  and  decide  the  question  as  to  what  is  the  true  length  of 
the  standard  pole  of  the  pergunnah  ?  This  question  was  much  discussed 
in  the  Full  Bench  case  of  Monmohinee  Chowdhrain,  and  a  majority  of 
four  out  of  seven  Judges  who  composed  the  Full  Bench  answered  the 
question  in  the  affirmative, — or  that  a  Court  has  jurisdiction  to  decide 
the  question  as  to  what  is  the  true  length  of  the  standard  pole  of  a 
pergunnah.  Mr.  Justice  Jackson  adhered  to  the  opinion  which  he 
expressed  in  the  case  of  Romanath  Rukheet,  reported  in  11  W.  R.,  510, 
and  held  that  a  Court  had  no  jurisdiction  to  determine  what  is  the 
standard  pole  of  measurement  of  a  pergunnah,  and  all  questions  arising 
out  of  the  pole  used  being  reserved  for  after  proceedings  taken  upon 
the  result  of  the  measurement,  i.e.,  when  the  landlord  would  proceed  to 
make  use  of  the  results  of  his  measurement  by  enhancing  the  ryots' 
rents:  Couch,  C.J.,  and  Bayley,  J.,  were  of  the  same  opinion  (14  W.  R., 
F.  B.,  4,  Monmohinee  Chowdhrain  v.  Prern  Chand  Roy). 

This  section  therefore  would  appear  to  authorize  a  Court  merely  to 
inquire  into  and  decide  a  person's  right  of  measuring  the  lands  of  a 
certain  estate,  and  not  to  declare  the  length  of  a  pole  which  ought  to 
be  adopted  as  the  standard  pole  of  measurement  in  a  pergunnah.  The 
wording  of  the  present  section  is  much  more  in  favor  of  this  view. 
The  Legislature  has  expressly  said  in  this  section  that  "  the  Court  shall 
hear  and  determine  the  right  to  make  such  measurement,"  instead  of 
stating  the  former  ambiguous  phrase,  "  inquire  into  the  case  and  pass  a 
decision  either  allowing  or  disallowing  the  measurement"  in  section  9  of 
Act  VI  (B.C.)  of  1862. 

This  section  must  be  read  with  sections  37,  38,  39,  and  41. 

Act  x  of  1859,      XXVI.     All  dependent  talookdars   and  other  persons 
s' 27-  Registry  of  interme-     possessing  a  permanent  transferable 

diate  tenures.  interest  in  laud  intermediate  between 

the  zemindar  and  the  cultivator,  are  required  to  register 
in  the  sheristah  of  the  zemindar  or  superior  tenant  to 
whom  the  rents  of  their  talooks  or  tenures  are  payable, 
all  transfers  of  such  talooks  or  tenures,  or  portions  of 
them,  by  sale,  gift,  or  otherwise,  as  well  as  all  successions 
thereto,  and  divisions  among  heirs  in  cases  of  inheri- 
tance. And  every  zemindar  or  superior  tenant  is 
required  to  admit  to  registry  or  otherwise  give  effect  to 
all  such  transfers  when  made  in  good  faith,  and  all  such 
successions  and  divisions :  Provided  that  no  zemindar  or 
superior  tenant  shall  be  required  to  admit  to  registry  or 
give  effect  to  any  division  or  distribution  of  the  rent 
payable  on  account  of  any  such  tenure,  nor  shall  any 
such  division  or  distribution  of  rent  be  valid  and  bind- 
ing without  the  consent  in  writing  of  the  zemindar  or 
superior  tenant. 
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Notes. 

Other  persons  possessing  a  permanent  transferable  interest. — Thus  only 
*'  permanent  and  transferable "  tenures  need  be  registered  in  the 
zemindar's  sheristah.  It  is,  however,  by  no  means  easy  to  determine 
precisely  what  tenures  are  transferable.  In  every  district  of  Bengal 
a  different  custom  prevails.  What  is  the  custom  in  Lower  Bengal  is 
not  so  in  the  eastern  or  northern  parts,  and  vice  versd.  In  some  parts 
the  khoodkast  tenants  are  allowed  to  sell  without  reference  to  their 
landlord  ;  in  other  parts  the  practice  has  not  been  allowed,  and  the 
only  method  by  which  the  question  in  each  case  can  be  decided  is  by 
reference  to  local  custom,  and  not  by  the  evidence  of  a  few  antagonistic 
witnesses  (1  W.  B.,  153,  Joy  Kishen  Mookerjee  v.  Raj  Kissen  Mooker- 
jee).  As  a  general  rule,  a  right  of  occupancy  in  a  tenure  is  not  trans- 
ferable, but  it  may  be  so  by  local  custom  (11  W.  B.,  405,  Nuukoo 
Boy  v.  Mohabeer  Pershad ;  3  W.  B,.,  Act  X,  3,  Sreeram  Bose  v.  Bisso 
Nath  Ghose  ;  18  W.  B.,  55,  Unnopooma  Dassee  v.  Unia  Chm*n  Dutt). 
The  mere  gaining  of  a  right  of  occupancy  in  a  non-transferable  tenure 
does  not  make  the  tenure  transferable  (7  W.  B.,  528,  F.  B.,  Ajoodhya 
Pei'shad  v.  Imam  Bandi  Begum;  11  W.  B.,  162,  Doorga  Sooudur  v. 
Bindabuu  Chunder  Sircar).  The  purchaser  of  a  right  of  occupancy 
suing  a  zemindar  who  has  refused  to  register  his  name  in  the  zemiudary 
sheristah  is  bound  to  show  that  the  tenure  is  one  which  can  be  trans- 
ferred according  to  the  custom  of  the  place  in  which  the  tenure  is 
situated  (18  W.  B.,  507,  Shunkurputtee  Thakoorain  v.  Saiffoolla  Khan). 
In  an  enquiry  as  to  whether  tenures  of  a  certain  class  are  transferable 
according  to  local  custom,  it  is  sufficient  if  there  is  credible  evidence 
•of  the  existence  and  antiquity  of  the  custom,  and  none  to  the  contrary  ; 
there  is  no  necessity  for  the  witnesses  to  fix  any  particular  time  from 
which  such  tenures  have  become  transferable  (11  W.  B.,  348,  Joykissen 
Mookerjee  v.  Doorga  Narain  Nag).  There  is  nothing  unreasonable  in 
the  custom  by  which  the  tenure  of  a  khoodkast  ryot,  who  has  built  a 
pucca  house  on  his  land  and  has  acquired  a  right  of  occupancy,  is 
transferable  (7  W.  B.,  247,  Chunder  Coomar  Boy  v.  Kader  Monee 
Dassee).  According  to  the  custom  of  the  Hooghly  district,  a  tenure 
granted  for  building  purposes  is  transferable  (12  W.  B.,  495,  Banee 
Madub  Bauerjee  v.  Joy  Kissen  Mookerjea).  The  howalahs  and  nim- 
howalahs  of  Backergunge  and  the  maurasee  jotes  of  Bungpore  are  and 
have  always  been  considered  transferable  (1  W.  B.,  5,  Hurokisseu 
Mookerjee  v.  Banee  Lalun  Monee  Dassee). 

The  putnee,  durputnee,  seputnee,  and  similar  other  tenures,  as  defined 
in  the  preamble  of  Begulation  VIII  of  1819,  are  declared  transferable 
"  by  sale,  gift,  or  otherwise,  at  the  discretion  of  the  holder,  "  by  section  3 
of  that  Begulation  (vide  also  21  W.  B.,  324,  P.  C.,  Briudabun 
Chunder  Sircar  v.  Brindabun  Chunder  Dey).  Such  tenures  are  not 
liable  to  be  cancelled  for  arrears  of  rent,  but  can  be  brought  to  sale  by 
public  auction.  Their  transfer  must  be  registered  in  the  zernindai-'s 
serishtah.  But  a  putnee  cannot  be  divided  except  by  an  act  of  the 
zemindar,  or  by  an  act  recognized  by  him.  A  putneedar  may  generally 
transfer  his  tenure  without  the  consent  of  his  zemindar,  but  he  can 
only  do  so  in  solido  ;  and  the  transfer  of  a  portion  in  no  way  affects 
the  existence  of  the  putnee  in  its  entirety,  or  the  rights  of  the  zemindar 
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(11  W.  R.,  294,  Jodoonath  Shahana  v.  Jadub  Churn  Thakoor). 
Mokurraree  tenures  are  always  considered  as  saleable ;  and,  as  we  have 
before  observed,  maurasee  jotes  and  even  rights  of  occupancy  may  be 
transferred  if  the  custom  of  the  locality  in  which  they  are  situated 
warrants  such  a  course. 

Intermediate  between  the  zemindar  and  the  cultivator. — The  transfer 
of  an  ordinary  ryot's  holding  need  not  be  registered  in  the  books  of  the 
zemindar.  This  section  applies  only  to  tenures  "  intermediate  between 
the  zemindar  and  the  cultivator"  (10  W.  R.,  101,  Woomachurn  Sett  v. 
Hui-ee  Pershad  Misser  ;  11  W.  R.,  348,  Joy  Kissen  Mookerjee  v.  Doorga 
Narain  Nag).  The  subletting  of  a  tenure  does  not  necessarily  make 
a  ryot  a  middleman.  A  ryot  who  holds  land  under  cultivation  by 
himself  or  by  others  taking  under  him  is  not  a  middleman.  His  hold- 
ing therefore  is  not  one  the  transfer  of  which  requires  registration 
(7  W.  R.,  15,  Woomesh  Chunder  Mookerjee  v.  Srimutty  Bama  Dassee). 
The  provisions  of  this  section  are  restricted  to  those  who  have  no 
connection  with  the  produce  of  the  laud  except  by  receiving  the  rents 
in  cash  or  kind  from  those  who  directly  derive  their  profits  from  the 
produce). 

No  zemindar  shall  be  required  to  admit  to  registry,  &c. — No  zemindar 
can  be  required  to  admit  to  registry  or  to  give  effect  to  any  division 
or  distribution  of  rent  payable  on  account  of  any  such  tenure  (9  W. 
R.,  606,  Issur  Chunder  Ghosal  v.  Mooktaram  Paiida;  17  W.  R.,  169, 
Bhooputtee  Roy  v.  Umbica  Churn  Banerjee  ;  3  W.  R.,  Act  X,  165, 
Watson  &  Co.  v.  Ram  Soonder  Pandey).  A  ryot  has  no  right  to 
compel  his  landlord  to  recognize  a  sale  which  involves  a  redistribution 
of  rent  (18  W.  R.,  508,  Mussamut  Shunkurputtee  Thakoorain  v.  Mirza 
Saefoollah  Khan).  Whatever  may  be  the  rights  of  the  members  of 
the  family  of  the  lessee  as  between  themselves,  a  zemindar  cannot 
be  compelled  to  recognize  the  title  of  any  one  beyond  the  persons  to 
whom  he  granted  the  lease  (12  W.  R.,  263,  Woopendra  Mohun  Tagore 
v.  Thanda  Dassee).  But  a  zemindar  may,  if  he  chooses,  give  effect  to 
a  division  or  distribution  of  rent,  or  acknowledge  any  one  as  his 
tenant.  A  farmer  or  any  person  who  is  entitled  to  receive  the  rents 
can  accept  a  surrender  of  a  holding,  and  is  also  competent  to  assent 
to  a  division  of  a  ryottee  tenure,  and  his  acts  will  be  binding  upon 
the  zemindar  in  the  absence  of  fraud  and  collusion  (2  W.  R.,  Act  X, 
25,  Hurree  Mohun  Mookerjee  v.  Gora  Chand  Mitter). 

A  zemindar  who  refuses  to  register  the  transfer  of  an  under- 
tenure  may  be  sued  under  the  provisions  of  this  section,  and  the  decree 
of  the  Court  will  have  the  effect  of  registration.  Where  a  zemindar 
refuses  to  register  a  transfer  on  the  application  of  a  purchaser,  the 
latter's  cause  of  action  arises  from  the  time  of  such  refusal,  and  not 
from  the  time  when  his  title  accrued  by  his  purchase  (20  W.  R., 
125,  Radica  Prosad  Shadoo  v.  Gooroo  Prosunno  Roy). 

The  equivalent  of  registration  is  the  recognition  of  tenancy  by  landlord. — 
A  zemindar  may,  however,  recognize  a  transfer  by  receiving  rent  from  the 
ti-ansferee,  although  the  transfer  has  not  been  registered  in  his  office  (Gap 
No.,  W.  R.,  Act  X,  112,  Nobocoomar  Ghose  v.  Kisseu  ChuuderBanerjia; 
15  W.  R.,  320,  Dwarka  Nauth  Roy  v.  Allender;  id.,  211,  Dhunput 
Singh  v.  Vellayet  Alii ;  id.,  264,  Anundomoyee  Dassee  v.  Mohendro 
Naraiu  Dass ;  1  Hay,  266,  Hunooman  Dass  v.  Musst,  Koomeroonnissa 
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Begum).  A  zemindar  may  by  accepting  rent  assent  to  a  transfer 
which  involves  a  subdivision  of  a  tenure  (14  W.  R.,  211,  Bharut  Chunder 
Roy  v.  Gunga  Narain  Mohapattro).  The  mere  cognizance  or  supposed 
cognizance  by  a  zemindar  of  the  fact  of  a  party  having  purchased  a 
tenure  is  not  sufficient  to  cure  the  defect  of  non-registration.  It  must 
be  shown  that  the  zemindar  has  not  only  known  of  the  transfer,  but  has 
accepted  the  transferee  as  his  tenant  (Gap  No.,  W.  R.,  Act  X,  98, 
Sarkies  v.  Kally  Coomar  Roy).  Where  a  zemindar  takes  rent  from  a 
party  as  holder  of  a  tenure,  he  cannot  afterwards  draw  back  and  ignore 
the  position  of  such  party,  even  although  the  latter  may  not  have  been 
registered  in  his  office  (10  W.  R.,  466,  Mirtunjoy  Sircar  v.  Gopal 
Chunder  Sirdar).  So  again  a  landlord,  by  having  allowed  the  sums 
paid  into  the  Collectorate  by  a  third  party  to  be  carried  to  his  credit, 
was  held  to  have  clearly  recognized  the  transfer  from  the  tenant  to  the 
third  party,  although  such  transfer  had  not  been  registered  (18  W.  R., 
195,  Ramgobind  Roy  v.  Doshobhooja  Debee).  In  the  same  way,  where 
a  landlord,  in  executing  a  decree  for  rent,  sold  his  ryot's  tenure,  he 
cannot  proceed  against  the  old  tenant  for  arrears  of  rent  ;  but  he  must 
proceed  against  the  execution-purchaser,  notwithstanding  the  regis- 
tration of  the  purchase  in  his  serishtah  (10  W.  R.,  494,  Prosunnomoyee 
Dassee  v.  Bhubo  Tarinee  Dassee).  But  the  payment  of  rent  to  the 
gomasta  for  one  or  two  years,  without  communicating  the  fact  of  purchase 
to  the  zemindar,  was  held  not  to  amount  to  a  recognition  of  such 
transfer  by  the  zemindar  (16  W.  R.,  97,  Bhojohurree  Bouick  v.  Aka 
Golam  Ali).  Again  registry  in  the  zemindar's  office  is  not  necessary  to 
a  party  who  has  established  his  rights  in  a  suit  against  the  zemindar 
through  the  medium  of  a  Court  (2  Hay,  170,  Koylaschuuder  Ghose  v. 
Grees  Chunder  Mookerjee). 

Consequence  of  non-registration. — A  zemindar  is  not  bound  to  look 
beyond  his  books  for  the  party  liable  to  him  for  rent,  except  when  he 
has  recognized  other  persons  as  his  tenants  either  by  recept  of  rent  or 
otherwise  (15  W.  R.,  99,  Shadhuu  Chunder  Bose  v.  Gooroochurn 
Bose ;  id.,  264,  Anuudomoyee  Dossee  v.  Mohendro  Narain  Dass).  A 
zemindar  who  has  not  recognized  the  new  tenant  may,  notwith- 
standing the  transfer,  sue  the  former  tenant  for  arrears  of  rent  which 
accrued  during  his  tenancy,  and,  having  obtained  a  decree,  may  sell 
the  tenure  under  section  59  without  regard  to  the  rights  of  the  new 
tenant  (8  W.  R.,  96,  Nobeenkissen  Mookerjee  v.  Shibpershad  Pat  tuck). 
The  unregistered  transferee  of  a  transferable  tenure  cannot  be  treated 
by  the  zemindar  as  a  trespasser,  but,  as  against  the  zemindar  who  has 
evicted  him,  has  a  right  to  be  restored  to  possession  by  an  action  in  the 
Civil  Court.  There  is  no  provision  in  this  section  that  an  unregistered 
transfer  is  void  as  against  the  landlord,  nor  is  there  any  penalty 
provided  for  the  omission  to  register.  The  only  object  of  this  section 
appears  to  be  that  the  zemindar  may  have  information  as  to  who  is  his 
tenant.  It  is  quite  sufficient  that  the  zemindar  retains  his  right  to 
sell  the  tenure  for  arrears  of  rent  (2  W.  R.,  Act  X,  19,  Hurrornohun 
Mookerjee  v.  Chiutamouee  Roy ;  8  W.  R.,  96,  Nobeeu  Chunder  Mooker- 
jee v.  Shib  Pershad  Pattuck).  A  zemindar  is  not  bound  to  recognize 
the  sale  of  a  tenure  which  is  not  transferable  or  to  accept  the  purchaser 
as  a  tenant,  nor  is  he  bound  to  allow  a  subdivision  of  a  tenure 
(15  W.  R.,  360,  Shibdass  Bauerjee  v.  Bamundass  Mookerjee).  Where  a 
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ryot  makes  a  transfer  of  a  tenure  which  is  not  transferable,  the  laud- 
lord  is  entitled  to  look  to  the  former  tenant,  and  not  to  the  transferee, 
as  the  party  liable  for  the  rent,  but  is  not  entitled  to  khas  possession 
(15  W.  R.,  261,  Sucldye  Purira  v.  Boistub  Purira).  A  tenant  who 
alienates  his  tenure  does  not  thereby  subject  it  to  forfeiture  (16  W.  R., 
110,  Dwarkauath  Misree  v.  Kanaye  Sirdar).  The  transfer  of  a  tenure 
not  transferable  by  the  custom  of  the  country  is  incomplete  where  the 
zemindar's  consent  is  wanting.  As  against  the  zemindar  the  purchaser 
can  have  no  rights  ;  he  cannot  require  the  zemindar  to  take  rents  from 
him.  But,  on  the  other  hand,  the  zemindar  cannot  evict  the  transferee, 
and  take  actual  possession  of  the  tenure,  so  long  as  the  recorded  tenant 
or  his  heirs  continue  to  pay  the  rent  (5  W.  R.,  147,  Joykissen 
Mookerjee  v.  Rajkissen  Mookerjee).  Per  contra,  where  a  tenure  is  not 
transferable,  and  the  transfer  has  not  been  consented  to  or  adopted  by 
the  zemindar,  the  zemindar  is  entitled  to  treat  the  ryot  as  a  trespasser 
and  to  evict  him  (2  W.  R.,  Act  X,  19,  Hurromohuu  Mookerjee  v. 
Chintamonee  Roy).  If  a  ryot,  not  having  a  transferable  tenure,  makes 
over  his  interest  and  gives  over  the  laud  to  a  third  person,  he  may  be 
treated  as  having  abandoned  all  rights  formerly  possessed  by  him  in 
the  land.  When  a  purchaser  takes  possession  of  a  non-transferable 
tenure  and  interposes  himself  between  the  zemindar  and  the  ryots  on 
the  land,  he  thereby  commits  a  wrong,  and  the  zemindar  may  sue  to 
declai-e  that  no  interest  is  vested  in  such  purchaser,  or  to  restrain  him 
from,  interfering  with  the  collection  of  rent  (7  W.  R.,  114,  Hureehur 
Mookerjee  v.  Joduuath  Ghose). 

oii859,      XXVII.     All   suits   instituted   for   the    recovery    of 
Limitation  of  cer-     damages   on   account   of   the   illegal 
tain  suits.  exaction  of  rent  or  of  any  unautho- 

rized cess  or  impost,  or  on  account  of  the  refusal  of 
receipts  for  rent  paid,  or  on  account  of  the  extortion  of 
rent,  by  confinement  or  other  duress,  or  on  account  of 
the  excessive  demand  of  rent,  and  all  suits  for  abate- 
ment of  rent,  and  all  suits  to  eject  any  ryot  or  to  cancel 
any  lease  on  account  of  the  non-payment  of  arrears  of 
rent  or  of  the  breach  of  the  conditions  of  any  contract 
by  which  a  ryot  may  be  liable  to  be  ejected,  or  a  lease 
may  be  liable  to  be  cancelled,  and  all  suits  to  recover 
the  occupancy  of  any  land,  farm,  or  tenure  from  which 
a  ryot,  farmer,  or  tenant  has  been  illegally  ejected  by  the 
person  entitled  to  receive  rent  for  the  same,  and  all 
suits  arising  out  of  the  exercise  of  the  power  of  distraint 
for  arrears  of  rent  conferred  on  zemindars  and  others  by 
this  or  any  other  Act,  or  out  of  any  acts  done  under 
color  of  the  exercise  of  the  said  power,  shall  be  com- 
menced within  the  period  of  one  year  from  the  date  of 
the  accruing  of  the  cause  of  action,  aud  not  afterwards. 
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Notes. 

Calendar  according  to  ivhich  time  is  to  be  reckoned. — There  being  no  pro- 
vision made  in  this  Act  as  to  the  calendar  according  to  which  a  "  year  " 
is  to  be  calculated,  the  interpretation  given  in  clause  2,  section  2,  Act  I 
of  1868  must  be  followed,  and  the  year  calculated  according  to  the 
British  calendar  (18  W.  R.,  403,  Khusro  Mundur  v.  Prem  Lall ;  23 
W.  R.,  275,  Luchmiput  Singh  Bahadoor  v.  Raj  Coomaree  Debia ; 
13  W.  R.,  183,  Maharajah  Joymungul  Singh  v.  Lall  Ruugpal  Singh). 

All  suits  for  abatement  of  rent. — This  section  applies  to  suits  for  abate- 
ment of  rent  in  those  cases  which  are  provided  by  section  19  of  this 
Act,  and  is  not  intended  to  apply  to  other  suits  than  those  mentioned 
therein  (20  W.  R.,  347,  Aitchison  v.  Rajah  Nilmony  Singh  Deo).  In  a 
suit  for  abatement  of  rent  the  cause  of  action  accrues  from  the  date  on 
which  the  tenant  is  compelled  to  pay  rent  in  excess  of  what  he  is  justly 
liable  for  (Gap  No.  W.  R.,  Act  X,  64,  Barry  v.  Moulovi  Abdool  Ali ; 
18  W.  R.,  434,  Raja  Nilmony  Sing  Deo  v.  Sharoda  Pershad  Mookerjee). 

All  suits  to  eject  a  ryot  on  account  of  the  breach  of  any  condition,  &c. — 
In  a  suit  to  eject  a  ryot  for  breach  of  a  contract  to  be  performed  at 
different  times,  a  fresh  period  of  limitation  begins  to  run  upon  every 
fresh  breach  (6  W.  R.,  Act  X,  61,  F.  B.,  Mohee  Sahoo  v.  Forbes; 
vide  also  section  23  of  Act  IX  of  1871 ;  8  W.  R.,  138,  Dulli  Chand  v. 
Meher  Chand  Sahoo).  But  where  a  cause  of  action  is  not  a  continu- 
ing or  an  annually  recurring  one,  but  accrues  when  the  breach  of  a 
condition  actually  takes  place,  the  plaintiff  is  bound  to  sue  within  one 
year  from  the  date  of  such  breach  (11  W.  R.,  452,  Kalee  Komal 
Mojoomdar  v.  Jumat  Ali). 

All  suits  to  recover  occupancy,  $c. — The  words  "  suits  to  recover 
the  occupancy  of  laud,  &c.,"  in  this  section  include  only  posses- 
sory actions  against  persons  entitled  to  receive  rent,  and  not  suits 
setting  out  title  and  seeking  to  have  right  declared  and  possession 
given  in  pursuance  thei-eof,  and  the  limitation  prescribed  in  this  section 
applies  only  to  such  simple  cases  of  possessory  actions  (21  W.  R.,  53, 
Nistarinee  v.  Kalee  Pershad  Dass  Chowdhry ;  23  W.  R.,  460,  Ashman 
Singh  v.  Shaikh  Obeedooddeen  and  others).  A  tenant,  suing  to  recover 
possession  of  an  old  jote  from  which  he  has  been  dispossessed  by  his 
landlord  before  the  termination  of  his  tenancy,  is  not  required  to  prove 
a  right  of  occupancy  (23  W.  R.,  387,  Crowdy  v.  Jhukree  Dhauook). 
In  such  suits,  however,  the  plaintiff  must  prove  that  the  land  in  dispute 
is  a  part  of  his  tenure,  and  that  he  has  been  illegally  ejected  (23  W.  R., 
383,  Crowdy  v.  Ram  Bhurosee  Chowdhry). 

By  the,  person  entitled  to  receive  rent. — No  suit  for  possession  will  lie 
unless  there  exists  the  relation  of  landlord  and  tenant  between  the 
parties.  A  zemindar  cannot  be  sued  for  possession  until  the  plaintiff 
has  been  recognized  by  him  as  his  tenant,  or  has  been  registered  as  such 
in  his  serishtah  (7  W.  R.,  158,  Mooktakeshee  Dassee  v.  Peary 
Chowdhry). 

XXVIII.     Suits    for    the    delivery    of    pattahs    or  Act  x  of  1959, 
Limitation  of   suits     kubooleuts,  and  for  the  determination  8 
for  delivery  of  pattahs,     of  the  rates  of  rent  at   which   such 

pattahs     or    kubooleuts    are    to    be 
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delivered,   may   be  instituted   at  any  time   during   the 
tenancy. 

Act  x  of  1859,  XXIX.  Suits  for  the  recovery  of  arrears  of  rent 
Limitation  of  suits  shall  be  instituted  within  three  years 
for  arrears  of  rent.  from  the  last  day  of  the  Bengal  year, 
or  from  the  last  day  of  the  month  of  Jeyt  of  the  Fuslee 
or  Willayuttee  year,  in  which  the  arrear  claimed  shall 
have  become  due  :  provided  that  if  the  suit  be  for  the 
recovery  of  rent  at  a  higher  rate  than  was  payable  in 
the  previous  year,  such  rent  having  been  enhanced 
after  issue  of  notice  under  section  13  of  Act  X  of  1859, 
or  under  section  14  of  this  Act;  and  the  enhancement 
not  having  been  confirmed  by  any  competent  Court, 
the  suit  shall  be  instituted  within  three  months  from  the 
end  of  the  Bengal  year,  or  of  the  month  of  Jeyt  of  the 
Fuslee  or  Willayuttee  year,  on  account  of  which  such 
enhanced  rent  is  claimed. 

Notes. 

Special  rules  of  limitation  are  applicable  to  suits  under  this  Act.  —  The 
suits  for  arrears  of  rent  under  Act  X  of  1859  were  not  affected  by  the 
provisions  of  the  general  law  of  limitation,  Act  XIV  of  1859  (2  W.  R., 
Act  X,  F.  B.,  21,  J.  Poulson  v.  Modu  Sudan  Pal  Chowdhry  ;  19  W.  R., 
5,  P.  C.,  Unnoda  Prosad  Mookerjee  v.  Kristo  Coomar  Moitro).  So  also 
the  words  of  this  section  are  intended  to  apply  specially  and  exclusively 
of  Act  XIV  of  1859  to  the  same  class  of  cases  as  those  which 
section  32,  Act  X,  1859,  applied  to,  although  that  class  cannot  now  be 
defined,  as  it  formerly  could,  by  reference  to  the  jurisdiction  of  the 
Court  in  which  the  cases  fall  to  be  entertained.  But  the  class  is 
limited  to  suits  for  arrears  of  rent  simply,  as  "  arrears  of  rent"  are 
denned  in  section  21  of  this  Act  ;  i.e.,  inasmuch  as  these  words  are 
the  same  as  those  of  section  20,  Act  X,  which  defined  the  jurisdiction 
of  the  Collector  in  this  respect,  is  limited  to  such  suits  for  the  recovery 
of  arrears  of  rent  as  the  Collector  could  have  entertained  under  that 
Act  (23  W.  R.,  152,  Gobind  Coomar  Chowdhry  v.  W.  B.  Hanson).  This 
Act  recognizes  no  deduction  whatever  in  computing  the  three  years'  limi- 
tation prescribed  by  this  section  (  1  W.  R.,  142,  Dukhina  Debya  v.  Romesh 
Chunder  Dutt).  Section  7  of  Act  IX  of  1872  (the  new  law  of  limitation), 
which  allows  a  deduction  on  account  of  legal  disability  in  computing 
the  period  of  limitation,  cannot  be  used  for  the  purpose  of  altering  the 
limitation  prescribed  in  this  section  (5  W.  R.,  Act  X,  41,  Dinonath 
Panday  v.  Raghoonath  Panday).  No  deduction  is  allowed  for  pendency 
of  suit  in  a  Court  without  jurisdiction  (Gap  No.,  W.  R.,  Act  X,  120, 
Juggurnath  Roy  Chowdhry  v.  Rajchunder  Roy  ;  5  W.  R.,  Act  X,  44, 
Modhoo  Sudun  Mojoomdar  v.  Brijonath  Koondoo).  The  three  years' 
limitation  provided  by  this  section  is  in  general  terms,  and  does  not 
admit  of  exceptions  :  e.  g.,  the  pendency  of  an  enhancement  suit  for 
1265  will  not  save  limitation  in  respect  of  the  rent  for  1266.  The 
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mere  pendency  of  an   enhancement   suit  does  not  of  itself  excuse  a 
tenant    from    paying    what    is    admittedly    due,    viz.,    the    old   rent 
(1  W.  R.,  100,  Nobokant  Dey  v.  Raja  Borodakant  Roy  Bahadoor).     A 
landlord   may,   however,  be  allowed   a   deduction   when  limitation   is 
pleaded  for  the  time  he  was  suing  a  tenant  as  a  trespasser  (16   W.    R., 
79,  Eshen  Chunder  Roy  v.  Khajah  Assanoollah ;  19  W.  R.,  18,  Huronath 
Roy  Ghowdhry   v.    Goluck   Nath  Chowdhry).     A  zemindar  brought  a 
putuee  talook  to  sale  for  arrears  of  rent  uuder  Regulation  VIII  of  1819. 
In  a  subsequent  suit  by  the  putneedar,  the  sale  was  set  aside  on  the 
ground  of  irregularity  :  the  putneedar  was  put  into  possession,   and  the 
purchaser  at  the  sale  had  his  purchase-money  returned  to  him  by  the 
zemindar.     The  zemindar  sued  the  putneedar  to  recover  the   arrears  of 
rent  for  which  the  putuee  had  been  sold,  and  was  met  by  the  defence 
that  the  suit  was  barred  by  limitation  under  this  section.     The  lower 
Courts  dismissed  the  plaintiff's  claim,  holding  that  he  ought  to  have 
sued  within  three  years  from  the  time  the  arrears  first  became  due,  and 
that  not  having  done  so,  he  was  barred  by  limitation.     But  on  appeal 
to  the  Privy  Council,  their  Lordships  held  that,  upon  the  fair  construction 
of  this  section,  the  time  had  not  really  run ;  that  the  putneedars,  upon 
the  setting  aside  of  the  sale  and  their  restoration  to  possession,  took 
back  the  estate  subject   to   the   obligation  to  pay  the  rent ;  that  the 
particular  arrears  claimed  in  the  present  suit   must  be  taken   to   have 
become  due  in  the  year  in  which  that   restoration   to   possession   took 
place  ;  that  the  zemindar  could  not  have  sued   for   the   arrears   during 
the  time  that  the  proceedings  to  set  aside  the  sale   of  the  putnee   were 
pending  ;  and  that  the  suit  was  not  barred  by  this  section  (11   W.   R., 
P.  C.,  5,  Ranee  Surnomoye  v.  Shoshee  Mookhee  Burmonia).    A  zemindar, 
being  indebted,  on  a  bond  gave  the  bondholder  an  assignment  on  the 
putnee    rent   until   the   debt   was   liquidated.       The   bondholder   not 
receiving  his  money,  sued  the  zemindar  in   the   Small   Cause   Court, 
whereupon  the  zemindar  brought  a  suit  against  the  putneedar   for  the 
rent    due;    it    was    held    that  limitation  should,   run  not  from   the 
time  when  the  rent  became  due,    but  from  the  time  when  the  zemindar 
knew  of   the   non-payment  of  the   rent  by  the  defendant  putneedars 
(18   W.  R.,  59,  Mohes  Chandra  Chuckladar  v.  Gunga  Mouee  Dossee). 
Where   previous   suits   in   a   Collector's   Court   for   rent   having  been 
dismissed,  in  consequence  of  the  defendant's  plea  that  the  whole  of  the 
estate  had  been  resumed,  and  that  there  was  no  distinct  land  for  which 
plaintiff  was  entitled  to  any  separate  rent,  plaintiff  brings  a  civil  suit   to 
establish  his  right,  and,  obtaining  a  decree,  sues  for  arrears  of  rent  from 
1271 — 1279,  but  obtains  a  decree  for  the  rents  of  three  years  only,  the 
cause  of  action  for  the  years  previous  to  1277  was  held  to  be  barred,  as 
the   tenants   were   in  possession  of  the  land,   and  there  was  nothing  to 
prevent  the  plaintiff  from  including  in  the  civil  suit  which   he   brought, 
or  any  previous  suit,  a   claim    for   rent    as   well    as   for   declaration  of 
right.     Further  it  was  held  that  Ranee  Surnomoye's   case,  reported   in 
11  W.  R.,  P.  C.,  5,  did  not  apply  to  the  present  (23  W.  R.,  Burodakant 
Roy  Bahadoor  v.  Chunder  Coomar  Roy,  per  L.  S.  Jackson,   J.)     During 
the  period  that  litigation  is  going  on  for  ejectment  and   arrears   of  rent 
under  section  52,  the  defendant's  tenancy  and    obligation    to    pay   rent 
are  in  suspense.     But  by  payment  of  rent  under  section  52  a  conti- 
nuance of  the  tenancy  is  effected,  the  obligation  to  pay  rent  again  arises, 


92  RENT  LAW  OF  BENGAL,  L.  P.  [SEC.  29 

and  limitation  of  the  right  to  arrears  of  rent  under  this  section  then 
begins  to  run  (17  W.  R.,  415,  Deen  Dyal  Pramanick  v.  Radha  Kishoree 
Debee).  A  son  has  no  new  cause  of  action  on  succeeding  to  his  father. 
As  father  and  son  are  in  the  eye  of  the  law  one,  the  limitation  which  bars 
the  father  bars  the  son  (3  W.  R.,  Act  X,  121,  Mohesh  Chunder 
Chowdhry  v.  Bunnad  Khan). 

Where  special  rules  of  limitation  do  not  apply. — All  suits  for  rent 
depending  upon  equitable  rights  and  liabilities  arising  from  circum- 
stances other  than  those  of  the  relationship  of  landlord  and  tenant 
are  governed  by  the  general  law  of  limitation,  and  not  by  the 
special  rules  of  limitation  prescribed  in  the  Rent  Law.  For  in- 
stance, suits  for  rent  against  the  real  lessees  who  hold  land  in  the 
name  of  another  (13  W.  R.,  390,  Prosunno  Coomar  Pal  Chowdhry  v. 
Mudduu  Mohun  Pal  Chowdhry;  18  W.  R.,  132,  Deb  Nath  Roy  Chow- 
dhiy  v.  Gudadhur  Dey),  or  suits  for  a  legal  due  or  cess  arising  out  of 
the  privilege  of  selling  articles  on  lands  belonging  to  another  (1  Hay, 
453,  Forlong  v.  Johurreeloll;  3  W.  R.,  Act  X,  158,  Hurish  Chunder 
Koond  v.  Gopal  Barooye),  or  suits  for  compensation  for  the  use  and 
occupation  of  land  demised  (18  W.  R.,  8,  Prosunno  Chunder  Pal  Chow- 
dhry v.  Ramdhun  Chatterjee ;  16  W.  R.,  287,  Musst.  Kishenbutty 
Misrain  v.  Roberts),  or  suits  for  mesne  profits,  or  wassilut,  or  a  suit  by 
one  of  several  co-sharers  to  recover  his  share  of  an  arrear  of  rent  (16 
W.  R.,  61,  Hurish  Chunder  Dutt  v.  Jogudumba  Dassee).  All  suits  as 
described  above  were  governed  by  the  six  years'  limitation  prescribed 
in  clause  16  of  section  1  of  Act  XIV,  1859.  But  the  present  law  of 
limitation  (Act  IX  of  1871)  appears  to  have  reduced  the  period  from 
six  to  three  years  (vide  Sched.  2,  No.  109).  Suits  for  malikana  and 
huqqs  are  governed  by  the  Sched.  2,  No.  132,  Act  IX  of  1871,  and  must 
be  brought  within  twelve  years.  Where,  in  consequence  of  default  in 
the  payment  of  rent,  an  adjustment  of  accounts  was  entered  into 
between  landlord  and  tenant,  and  a  balance  found  to  be  due  from  the 
tenant,  it  was  held  that  an  action  to  recover  such  balance  with  interest 
was  not  a  suit  for  arrears  of  rent  under  this  Act,  but  a  suit  for  the 
recovery  of  money  on  account  governed  by  Sched.  2,  No.  62,  Act  IX  of 
1871  (24  W.  R.,  218,  Baboo  Dabeechand  v.  Goordyal  Singh). 

Within  three  years  from  the  last  day  of  the  Bengal  year. — It  is  a  mis- 
take to  suppose  that  this  section  only  authorizes  to  recover  three  years' 
rent.  Thus,  where  a  suit  is  commenced  within  three  years  from 
the  end  of  the  Bengal  year  1268,  i.e,  on  the  last  day  of  the  month  of 
Choitro  of  1271,  the  plaintiff  can  recover  rent  for  four  years — 1268, 
1269,  1270,  and  1271  (6  W.  R.,  Act  X,  63,  Doorga  Dass  Chatterjee  v. 
Nobin  Mohun  Ghossal ;  id.,  37,  Lander  v.  Benode  Lai  Ghose ;  7  W.  R., 
301,  Gossain  Umer  Narain  v.  Baboo  Jan).  Under  this  section  the 
rent  of  any  portion  of  one  year  (1273)  is  recoverable  at  any  time  up 
to  the  last  day  of  the  third  year  (1276)  after  its  close  (15  W.  R.,  523, 
Bykunt  Ram  Roy  v.  Mussamut  Shurfoonissa  Begum).  The  limitation 
of  three  years  allowed  for  a  suit  to  recover  arrears  of  rent  must  reckon, 
not  from  the  date  of  instalments,  but  from  the  last  day  of  the  year  in 
which  the  arrear  becomes  due  (11  W.  R.,  537,  Gobind  Koomar  Chowdhry 
v.  Huro  Gopal  Nag). 

Arrear  becomes  due. — An  arrear  of  rent  is  not  due  within  the  mean- 
ing of  this  section  until  the  rent  itself  has  been  determined  (2  W.  R., 
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Act  X,  82,  Komal  Loclum  Roy  v.  Morau  &  Co).  "  I  may  observe," 
says  Norman,  J.,  "  that  it  is  an  essential  part  of  the  definition  of 
rent  that  it  should  be  certain.  Until  a  rent  has  been  definitely  fixed  and 
ascertained  either  by  the  agreement  of  the  parties,  or  those  to  whose 
rights  and  liabilities  they  succeed,  or  by  some  decree  of  Court  or 
arbitrators,  there  can,  of  course,  be  no  such  thing  as  an  '  arrear  of  rent.' 
Accordingly,  this  section  makes  provision  for  two  distinct  species  of  suits, 
viz.,  firstly,  suits  for  'arrears  of  rent/  and  secondly,  suits  '  for  the 
recovery  of  rent  at  a  higher  rate  than  was  payable  in  the  previous 
year' "  (2  W.  R.,  Act  X,  51,  Joy  Monee  Dassee  v.  Huro  Nath 
Roy). 

The  enhancement  not  having  been  confirmed,  &c. — The  dismissal  of  a 
previous  suit  brought  by  a  ryot  to  contest  a  notice  of  enhancement  is 
not  a  confirmation  of  enhancement  within  the  meaning  of  this  section, 
and  a  subsequent  suit  for  arrears  of  rent  at  the  enhanced  rate  comes 
under  the  proviso  of  the  present  section  (10  W.  R.,  41,  Hurree  Kishore 
Ghose  v.  Koomoclinee  Kant  Banerjee  ;  per  contra,  5  W.  R.,  Act  X,  51, 
Pocldo  Lochuii  Bhadooree  v.  Chunder  Nath  Roy). 

Within  three  montlis  from  the  end  of  the  Bengal  year,  &c. — A  suit  for 
enhanced  rent  must  be  brought  within  three  months  from  the 
expiration  of  the  year  for  which  the  rent  demanded  is  due.  The 
fact  of  the  said  rents  being  demanded  more  than  fifteen  months 
after  the  service  of  notice  does  not  affect  the  merits  of  a  case. 
Thus,  when  a  notice  of  enhancement  was  served  in  1267,  and  the 
suit  for  the  enhanced  rate  of  rent  for  1268,  1269,  and  1270  was 
commenced  in  the  first  month  of  1271,  it  was  held  that  the  notice  was 
good  only  for  1270,  as  the  suit  was  brought  within  three  months  from 
the  termination  of  that  year,  but  the  claim  for  the  two  previous 
years  was  barred  (6  W.  R.,  Act  X,  95,  Shahzada  Mahomed  Rohiuiood- 
deen  v.  Radha  Mohun  Mundle).  A  suit  for  enhanced  rent  may  he 
brought  befoi-e  the  expiration  of  the  year  for  which  the  arrear  is  due. 
For  the  object  of  this  section  is  to  fix  the  maximum  period  of  time 
within  which  suits  for  arrears  of  rent  on  enhanced  rates  ought  to  be 
brought,  and  not  to  create  a  bar  to  the  institution  of  such  suits 
before  the  expiration  of  the  year  on  account  of  which  the  arrears  are 
claimed  (20  W.  R.,  329,  Taramonee  Debia  v.  Joy  Kristo  Mookerjee). 
In  a  suit  to  recover  an  arrear  of  rent  after  a  decree  declaring  the 
plaintiff's  right  to  enhance,  the  limitation  will  run,  as  prescribed  by  this 
section,  from  the  time  when  the  arrear  becomes  due,  and  not  from  the 
date  of  the  declaratory  decree.  For  the  non-payment  of  the  rent  at 
the  enhanced  rate,  and  not  the  declaration  of  a  Court  that  the  plaintiff 
has  a  right  to  enhance,  is  the  cause  of  action  (6  W.  R.,  Act  X,  77,  F.  B., 
Doyamoyee  Chowdhrain  v.  Bholauath  Ghose). 

Decree  for  enhanced  rent  is  not  void  if  landlord  accept  old  rent. — 
If,  notwithstanding  a  decree  for  rent  at  an  enhanced  rate,  the  land- 
lord accepts  the  old  rent  for  three  successive  years,  he  does  not  thereby 
lose  his  claim  to  the  higher  rent  decreed  to  him  (6  W.  R.,  Act  X,  37, 
Lauder  v.  Benode  Lai  Ghose).  A  decree  of  the  late  Sudder  Court 
fixing  an  enhanced  junima  for  a  certain  jote  does  not  become  ineffectual 
by  the  fact  of  no  rents  having  been  recovered  under  it,  nor  by  the  fact 
that  it  was  passed  before  the  promulgation  of  Act  X  of  1859  ( 20  W.  R., 
243,  Doorga  Chum  Chatterjee  v.  Doyamoyee  Dassee).  A  decree  for 
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enhancement  of  rent  can  have  no  retrospective  effect  (15  W.  R.,  119, 
Chunder  Mun  Chowdhry  v.  Sree  Mun  Chowdhry). 

Arrears  of  rent  for  successive  years  are  distinct  causes  of  action.— 
Arrears  of  rent  for  successive  years  are  several  and  distinct  causes  of 
action,  and  not  parts  of  one  cause  of  action  (17  W.  R.,  380,  Ram 
Soonder  Sen  v.  Krishno  Chunder  Goopta).  Arrears  of  rent  for  succes- 
sive years  are  several  and  distinct  causes  of  action  in  respect  of  which 
a  plaintiff  may  institute  separate  suits  (2  W.  R.,  Act  X,  31,  Raja  Sutto 
Churn  Ghosal  v.  Obhoy  Nund  Dass).  Although  part  of  a  claim  may 
be  barred  by  limitation,  a  partial  decree  may  be  given  for  the  portion 
not  barred  (3  W.  R.,  Act  X,  131,  Nobo  Krishna  Mookerjee  v.  Gopal 
Shamunto). 

A  ryot  cannot  claim  adverse  possession.  —  -A  ryot,  in  regard  to  whom  the 
claim  of  rent  is  a  constantly  recurring  cause  of  action,  cannot  raise  a  bar 
of  limitation  by  adverse  possession  against  his  own  landlord  (1  Hay,  111, 
Soobun  Chunder  Sett  v.  Bydo  Nath  Syuee  ).  So  long  as  the  relation  of 
landlord  and  tenant  exists,  the  mere  omission  by  the  tenant  to  pay  his 
rent  does  not  constitute  an  adverse  possession  so  as  to  make  the  twelve 
years'  limitation  applicable  (7  W.  R.,  400,  Troilukho  Tarinee  Dasee  v. 
Mohim  Chunder  Muttuck).  The  possession  of  a  tenant  is  in  the  eye  of  the 
law  the  possession  of  his  landlord  (13  W.  R.,  191,  Grish  Chuuder  Roy  v. 
Bhugwan  Churn  Roy).  Again,  where  a  person  holds  land  under  a 
tenant  of  another,  his  possession  is  not  adverse  to  the  latter  (20  W.  R., 
398,  Bungsoraj  Bhookta  v.  Mohunt  Megh  Lall).  But  if  a  tenant  openly 
sets  up  an  adverse  title,  and  holds  adversely,  limitation  runs  (6  W.  R., 
218,  Huronath  Roy  v.  Jogendra  Chunder  Roy).  For  instance,  inter- 
mediate holders  setting  up  as  mokurrareedars  are  not  debarred  from 
pleading  limitation  against  their  landlord  (15  W.  R.,  232,  Shaikh 
Nujmoddeen  Hossein  v.  Lloyd).  In  a  suit  for  possession  of  laud,  the 
defendant  merely  by  alleging  himself  in  his  written  statement  to  be  the 
plaintiff's  tenant  does  not  preclude  himself  from  pleading  adverse 
possession  or  setting  up  the  defence  of  limitation,  in  whatever  form  it 
may  be  that  the  plaintiff  asserts  his  right  to  the  land,  i.e., 
whether  he  sues  the  defendant  as  a  tenant  or  trespasser,  if  the  defend- 
ant be  really  a  trespasser  (21  W.  R.,  70,  F.  B.,  Denomonee  Debee  v. 
Doorga  Prosad  Mozoomdar).  But  in  a  suit  for  possession,  where  defendant 
admits  tenancy,  and  there  is  no  finding  to  the  contrary,  the  Court  cannot 
regard  his  possession  as  adverse,  and  apply  the  law  of  limitation,  even 
if  the  plaintiff  has  not  had  khas  possession  for  twelve  years  (24  W.  R., 
113,  Baboo  Doolee  Chuud  v.  Sham  Beharee  Singh  and  others). 

Act  x  of  1859,      XXX.     Suits   for   the    recovery    of    money   in    the 

hands   of  an  ao-ent  or  for  the  delivery 

Limitation    or    suits          „  , 

against     agents     for     or  accounts   or  papers    by  an  agent, 
money,  papers,  or  ac-     may   he   brought  at  any  time  during 

the  agency  or  within  one  year  after 
the  determination  of  the  agency  of  such  agent:  pro- 
vided that  if  the  person  having  the  right  to  sue  shall, 
by  means  of  fraud,  have  been  kept  from  the  knowledge 
of  the  receipt  of  any  such  money  by  the  agent,  or  if 
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any  fraudulent  account  shall  have  been  rendered  by 
the  agent,  the  suit  may  be  brought  within  one  year  from 
the  time  when  the  fraud  shall  have  been  first  known 
to  such  person :  but  no  such  suit  shall  in  any  case  be 
brought  at  any  time  exceeding  three  years  from  the 
termination  of  the  agency. 

Notes. 

" Agent"  defined. — Au  "agent"  is  a  person  employed  to  do  any  act 
for  another,  or  to  represent  another  in  dealings  with  third  persons, 
Act  IX  of  1872  (Contract  Act),  section  182.  The  word  "agent  "  in  this 
section  means  a  person  employed  by  zemindars  or  others  in  receipt 
of  rent,  in  the  management  of  their  laud  or  collection  of  rents  (vide 
section  24  of  Act  X,  1859).  The  words  "management  of  land  "  are  not 
confined  to  the  local  agents  or  gomastahs  whose  duty  it  is  to  make 
arrangements  for  the  cultivation  of  waste  or  unoccupied  lands  in  their 
villages,  but  may  be  extended  to  agents  who  are  employed  in  giving 
leases.  A  person  remaining  at  the  sudder  cutcherry  of  the  zemindar 
whose  duty  it  is  to  receive  rents  sent  in  by  the  gomastahs  and  other 
local  agents,  is  not  an  agent  employed  in  the  collection  of  the  rents 
(Gap  No.,  W.  R.,  Act  X,  99,  Lalla  Jeebun  Lai  v.  Zekait  Pokhurun  Singh). 
Nor  is  a  person  employed  only  for  writing  the  accounts  and  other 
books  of  the  sudder  office  an  agent  within  the  meaning  of  this  section 
(2  Hay,  278,  Lalla  Ruttun  v.  Raja  Mohindra  Narain  Singh). 

Extent  of  agent's  mithority. — An  agent  has  authority  to  do  every 
lawful  thing  which  is  necessary  in  order  to  the  management  of  laud 
or  the  collection  of  rents  (section  188,  Act  IX  of  1872).  He  can  accept 
the  surrender  of  a  lease  or  tenure  under  section  20,  and  he  can  also  assent 
to  the  subdivision  of  a  holding  (2  W.  R.,  Act  X,  25,  Hurree  Mohun 
Mookerjee  v.  Gorachaud  Mitter).  A  gomastah  has  power  to  sign  notices 
of  enhancement  (2  Hay,  402,  Degambur  Mitter  v.  Gobiudo  Chunder 
Haider).  A  gomastah  or  naib  has  authority  as  an  agent  of  the  zemin- 
dar to  prosecute  and  defend  suits  under  this  Act  (2  Hay,  426,  Meajan 
Khan  v.  Shaikh  Akally ;  vide  also  section  32).  But  it  does  not  lie 
within  the  ordinary  scope  of  an  agent's  authority  to  grant  leases ; 
special  authority  to  grant  them  is  necessary  (1  Hay,  3,  Shaik  Guri- 
bulla  v.  Degamber  Mitter  ;  1  W.  R.,  56,  Goluck  Mony  Debee  v.  Assun- 
ooddeen;  2  W.  R.,  155,  Oma  Tara  Debee  v.  PuuaBibee;  3  W.  R., 
Act  X,  1,  Kaly  Coomar  Dass  v.  Shaik  Anees ;  7  W.  R.,  394,  Annoda 
Pershad  Banerjee  v.  Chunder  Seekur  Deb  ;  id.,  419,  Kenny  v.  Mookta 
Soondaree  Debee;  14  W.  R.,  378,  Musst.  Mubbool  Buksh  v.  Musst. 
Suheedun ;  vide  also  section  59  of  Regulation  VIII  of  1793).  A 
lease,  however,  granted  by  a  gomastah  without  authority  may  be  impliedly 
ratified  by  the  zemindar,  if  he  accepts  rents  from  the  lessee  or  enters  his 
name  in  the  jama-wasilbakee  (7  W.  R.,  394,  Annoda  Pershad  Banerjee 
v.  Chunder  Seekur  Deb).  An  agent  cannot  lawfully  employ  another 
to  perform  the  acts  which  he  has  undertaken  to  perform  delegatus 
lion  potest  delegare ;  but,  by  the  ordinary  custom  of  the  country, 
he  can  appoint  sub-agents  (or  teshildars),  Section  190,  Act  IX,  1872. 
The  principal  is  bound  by,  and  responsible  for,  the  acts  of  the  sub-agents 
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in  the  same  way  as  if  the  latter  were  appointed  by  himself  (id.,  section 
192).  Thus,  a  receipt  given  by  the  teshildars  appointed  by  the  sudder 
naib  is  binding  upon  the  zemindar  as  if  he  had  been  appointed  by  the 
zemindar  himself. 

Agent  to  render  proper  accounts. — An  agent  is  bound  to  render  proper 
accounts  to  his  principal  on  demand  (section  213,  Act  IX,  1872).  In  a 
suit  for  an  account,  the  accounting  party  can  only  discharge  himself  by 
showing  that  he  has  paid  or  accounted  for  all  the  money  or  other 
property  that  has  come  to  his  hand  and  for  which  he  is  accountable 
(7  W.  R.,  415,  Koilash  Chunder  Ghose  v.  Joumo  Joy  Shyam).  An  agent 
may,  however,  retain,  out  of  any  sums  received  on  account  of  the 
principal  in  the  business  of  the  agency,  all  monies  due  to  himself  in 
respect  of  advances  made  or  expenses  properly  incurred  by  him  in 
conducting  such  business,  and  also  such  remuneration  as  may  be  payable 
to  him  for  acting  as  agent  (section  217,  Act  IX  of  1872).  Subject  to 
such  deductions,  the  agent  is  bound  to  pay  to  his  principal  all  sums 
received  on  his  account  (id.,  section  218).  The  advances  and  payments 
to  third  parties  must  be  made  by  the  express  authority  of  the  principal 
or  with  his  knowledge  and  consent  (7  W.  R.,  452,  Fagau  u.  Chundrakant 
Banerjee).  An  agent  employed  in  collecting  rent  cannot  question  the 
title  of  his  principal  to  receive  the  rent,  but  must  pay  him  all  that  he 
collects  (3  W.  R.,  Act  X,  3,  Dhunonjoy  Kur  v.  Gobindo  Chundra  Doss). 

Hoio  accounts  to  be  taken  in  Court. — In  a  suit  against  a  gomastah  to 
obtain  accounts  of  moneys  which  had  come  into  his  hands,  it  was  held 
that  it  was  not  enough  for  the  lower  Courts  to  make  a  decree  ordering 
the  defendant  to  render  nikash  papers  to  the  plaintiff:  it  was  the 
business  of  the  Court  to  have  these  papers  brought  before  it  and 
examined,  and  to  determine  whether  they  were  correct  and  fair  accounts 
between  the  parties  (23  W.  R.,  191,  Shushee  Shekhur  Audhicaree  v. 
Suleem  Biswas  ;  id.,  388,  Luchmeeput  Singh  Bahadoor  v.  Nuud  Coomar 
Goopto).  "A  proper  and  convenient  mode  of  doing  so,"  observes 
Phear,  J.,  "is  to  fix  a  day  before  which  the  defendant  should  file 
a  written  statement  of  his  accounts,  exhibiting  therein  all  the  items  of 
receipt  for  which  he  is  accountable  on  one  side,  and  all  items  of  dis- 
bursement on  the  other ;  and  to  fix  another  later  day,  before  which 
the  plaintiff  should  file  any  objections  which  he  may  have  to  make  to 
these  accounts  when  filed;  and  finally  the  Judge  ought  to  appoint 
a  third  day  upon  which  an  enquiry  into  the  truth  and  correctness 
of  the  statements  of  account  filed  by  the  defendant  should  be  made, 
and  on  that  enquiry  he  will  take  all  such  evidence  in  the  way  of 
books  and  vouchers,  and  so  on,  as  the  defendant  is  entitled  to  produce, 
as  well  as  the  testimony  of  necessary  witnesses,  and  also  all  evidence 
on  the  part  of  the  plaintiff  tending  to  invalidate  the  accounts  or 
to  surcharge  them;  and  eventually,  upon  the  termination  of  the 
enquiry,  the  Judge  should  satisfy  himself  as  to  the  amount  which 
is  due  upon  the  account  as  established  by  the  evidence  of  both  parties, 
and  frame  his  decree  accordingly.  He  ought  not  to  give  a  decree 
for  alternative  damages  founded  upon  any  antecedently  estimated 
amount,  which  must,  apart  from  the  evidence,  be  simply  a  matter  of 
conjecture  or  of  claim.  He  should  give  no  decree  other  than  an  order 
on  the  defendant  to  file  his  accounts  before  the  accounts  have  been 
taken,  and  then  confine  his  decree  to  such  amount  as  he  may  find  to  be 
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due  upon  the  proper  taking  of  the  accounts  against  the  defendants. 
If  the  defendants  prove  contumacious  with  regard  to  filing  their  state- 
ment of  accounts,  the  Judge  may  proceed  with  the  taking  of  accounts 
against  them  on  the  footing  of  evidence  furnished  by  the  plaintiff,  and 
in  so  doing  he  may  make  all  reasonable  presumptions  against  the 
defendants"  (24  W.  R.,  70,  Syud  Shah  Alaiahmad,  alias  Boolaki,  v. 
Musst.  Bibee  Nusibuu). 

Agent  to  render  accounts  for  rents  collected. — Under  this  section  an 
agent  cannot  be  called  upon  to  account  for  matters  other  than  rents 
or  what  represents  rents  collected  by  him  in  the  course  of  his  employ- 
ment. A  sum  collected  by  a  teshildar  as  purovi-bikha  (or  present 
for  the  zemindar  on  the  unnoprashun  ceremony)  is  considered  an 
illegal  cess,  and  the  agent  is  not  liable  under  this  section  to  render 
accounts  for  such  money  (14  W.  R.,  447,  Nobin  Chundro  Roy  v. 
Guru  Gobind  Surmah).  A  suit  against  an  agent  for  accounts  and 
paper  will  not  lie  under  this  Act  when  the  defendant  was  not  employed 
by  the  plaintiff  and  the  plaintiff  was  never  in  receipt  of  the  rent 
(5  W.  R.,  Act  X,  36,  Duleel  Mahomed  v.  Mohima  Chunder  Ghose). 
When  two  landholders  jointly  appoint  an  agent  for  the  collection 
of  rents  of  their  joint  property,  they  can  sue  him  separately  for 
accounts,  papers,  and  money  alleged  to  have  been  kept  by  him, 
provided  the  one  who  does  not  sue  is  made  a  defendant  (9  W.  R.,  344, 
Puddo  Money  Dassee  v.  Banee  Kant  Ghose  ;  10  W.  R.,  495,  Puddo 
Money  Dassee  v.  Bisto  Chunder  Biswas).  An  agent  may  be  sued  under 
this  Act  for  rents  received  by  him,  whether  or  not  he  has  committed, 
with  respect  of  such  rents,  an  offence  under  the  penal  law  (2  W.  R.> 
Act  X,  105,  Skinner  &  Co.  v.  Rajub  Ali  Khan). 

Agency  how  terminated  ?— Suits,  against  agents  for  money,  papers,  or 
accounts  must  be  brought  at  any  time  during  the  agency,  or  within 
one  year  after  the  determination  of  the  agency.  An  agency  is  terminated 
by  the  principal  revoking  his  authority ;  or  by  the  agent  renouncing 
the  business  of  the  agency ;  or  by  the  business  of  the  agency  being 
completed ;  or  by  the  principal  or  agent  dying  or  becoming  of  unsound 
mind ;  or  by  the  principal  being  adjudicated  an  insolvent  (section  201, 
Act  IX,  1872).  If  a  principal  suspends  an  agent,  the  agency  must  be 
held  to  have  been  determined  within  the  meaning  of  this  section  from 
the  time  of  the  suspension  (Gap  No.,  W.  R.,  Act  X,  8,  Muddun  Mohun 
Roy  v.  Gopee  Mohuu  Roy;  5  W.  R.,  Act  X,  91,  Maharajah  of  Burdwan 
v.  Jodu  Nath  Mitter ;  6  W.  R.,  Act  X,  27,  Radica  Prosad  Chatterjee 
v.  Ramdhun  Poorohit).  The  termination  of  the  authority  of  an  agent 
causes  the  termination  of  the  authority  of  all  sub-agents  appointed  by 
him  (section  210,  Act  X  1872).  The  mere  absconding  of  an  agent  on  a 
certain  date  is  not  such  a  determination  of  the  agency  as  to  cause 
limitation  to  run  from  that  date,  if  the  agency  is  one  for  a  fixed 
term  (6  W.  R.,  Act  X,  29,  Bisseshur  Roy  v.  Ram  Doolal  Chund). 
The  temporary  employment  as  moonshee  is  not  a  determination  of  the 
defendant's  previous  employment  as  teshildar  within  the  meaning  of 
this  section.  So  long  as  the  defendant  continues  to  be  employed  in 
the  plaintiffs  service,  it  cannot  be  said  that  the  agency  has  determined 
(21  W.  R.,  154,  Raja  Nilmony  Singh  Deo  Bahadoor  v.  Ram  Golani 
Banerjee). 

The  receipt  of  any  such  money  ly  agent. — A  suit  against  a  gomas- 

o 
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tah  to  obtain  accounts,  after  the  agency  has  determined,  must  be 
brought  within  a  year  from  such  determination,  and  no  extension  of 
time  can  be  allowed.  The  words  "  any  such  money "  clearly  show 
that  the  proviso  alludes  to  suits  for  money  only.  But  where  a 
fraudulent  account  has  been  given  in  by  the  agent,  concealing  the 
fact  of  the  receipt  of  certain  monies,  the  zemindar  has,  under  the 
proviso,  one  year  from  the  discovery  of  the  fraud,  to  bring  his  suit  for 
such  money  (16  W.  R.,  149,  Jan  Ali  Chowdry  v.  Ishan  Chunder  Sein). 
Fraud  is  the  only  ground  on  which  a  plaintiff  can  claim  an  allowance 
of  time  beyond  the  period  of  limitation  provided  in  this  section  (20  W. 
R.,  386,  Radha  Kishore  Roy  v.  Amir  Chunder  Mookhoty). 

Within  one  year  from  the  time  ivhen  the  fraud  shall  have  been  first 
known. — In  a  suit  by  a  zemindar  against  his  agent  for  money  improperly 
charged  by  the  agent  in  his  accounts,  his   cause   of   action  arises  from 
the  time  of  the  rendering  of  the   accounts.     "The   zemindar,"   says 
Morgan,  J.,  "  knows  of  the  fraud  when  he  has  the  means  of  knowledge  ; 
and  these  he  clearly  had  when  his  agent  rendered  him  the  accounts 
containing  the  items  "  (3  W.  R.,  Act  X,   121,   Mackintosh  v.   Woomesh 
Chunder  Bose ;  6  W.   R.,  Act  X,  30,   Huro  Shurn  Narain  Singh  v. 
Roochey  Dobey).  Per  contra :  In  a  suit  against  an  agent  for  monies  received 
on  plaintiff's  account,   the  limitation  runs  from  the  date  of  knowledge 
of  the  fraud,  but  not  from  the  date  of  suspicion  of  the  fraud  or  of 
delivery  of  accounts  (9  W.  R.,  329,  Dhunput  Singh  Doogur  v.  Rohomau 
Mundul).     "This  section,"  observed  Baylcy  and  Pundit,  JJ.,  "  does  not 
provide  that  an  action,   on  the  ground  of  fraud  in  the  accounts  of  an 
agent,  should  be  brought  within  a  year  of  the  time  when  the  accounts 
may  be  offered  or  produced  or  might  have  been  taken  over  by  the 
plaintiff,  or  within  a  year  from  any  time  at  which,  with  proper  diligence, 
it  might  be  supposed  that  the  plaintiff  might  have  discovered  the  fraud 
complained   of ;  but   the   law  prescribes  within  a  year  from  the  time 
that   the  fraud   comes   to   the   knowledge   of  the   plaintiff"  (5  W.  R., 
Act  X,  63,  Huree  Mohun  Gooho  v.   Anund  Chunder  Mookerjee).     The 
cause   of   action   in   case  of    fraud    arises  from    the  time    when  the 
plaintiff  becomes  aware  of  the  fraud.     If  plaintiff,  through  mere  negli- 
gence, omits  to  inform  himself  from  accounts  in  his  possession,  that 
is  his  own  laches.     But  if  the  accounts  were  falsified  by  defendant,   or 
not  rendered,  that  is  a  fraud  on  the  defendant's  part.     And  even  if  the 
accounts  were  rendered,  plaintiff  must  be  entitled  to  such  a  time  as 
would,   with  ordinary  diligence,  enable  him  to  discover  the  fraud  ;  and 
the   cause  of   action  would  arise  from  such  discovery  (6  W.  R.,  Act  X, 
20,  Ram  Kant  Chowdhry  v.  Brojo  Mohun  Mojoorndar).     The  zemindar 
must  use  reasonable  diligence  to  discover  the  fraud.     "  The  Legislature" 
observed  Markby,    J.,    "  could  never   have  intended   by  this    section, 
that  a  man  who  did  not  take  the  trouble  to  look  after  his  own  interests, 
and  carelessly  chose  to  let  accounts  lie  for  a  long  period  of  time  uuin- 
vestigated,  could  at  any  time,  after  many   years,   suddenly  take  up 
the  accounts,  examine  them,   and  say  in  answer  to  any  question  of 
limitation,  that  he  had  not  discovered  the  fraud  until  he  chose  to  make 
the  investigation.     It  is  clear  that  the  Legislature  only  intended  to  give 
the  benefit  of  the  extended  period  to  a  man  who  showed  reasonable 
diligence  in  the  investigation  of  his  accounts"  (11  W.  R.,  163,  Dhunput 
Singh  Doogur  v.  Rohomon  Mundul ;   12  W.  R.,  116,  Biddel  v.  Chutter 
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Dharee  Lall).  A  suit  against  au  ageut  for  the  recovery  of  money  under 
this  section,  though  brought  within  three  years  after  the  termination  of 
the  agency,  is  barred  for  not  having  been  brought  within  a  reasonable 
time  from  the  date  of  the  discovery  of  the  fraud  alleged  against  the 
agents  (21  W.  R.,  107,  Jan  All  Chowdhry  v.  Tarinee  Churn  Ruk- 
heet). 

Though  a  suit  for  account  is  barred  by  this  section  after  the  expira- 
tion of  one  year,  yet  if  the  agent  delivers  an  account,  showing  himself 
to  be  indebted,  a  new  cause  of  action  arises  upon  the  admission  by  the 
settlement  of  account.  An  action  for  the  balance  on  the  account 
would  probably  be  maintainable,  not  under  this  Act,  but  under  the 
rules  regulating  the  ordinary  Civil  Courts,  subject  only  to  the  general 
law  of  limitation  (2  Hay,  509,  Chowdhry  Chutterpaul  Singh  v.  Fouzdar 
Roy  ;  22  W.  R.,  338,  Pearee  Mohun  Ghose  v.  Jardine,  Skinner  &  Co.) 
Again  where  an  account  is  rendered  by  an  agent  after  the  period  of 
his  agency  has  come  to  an  end,  and  a  balance  struck  and  agreed  upon 
as  due  by  him  to  the  principal,  the  cause  of  action  arises  from  the 
rendering  of  the  accounts,  and  subject  to  the  limitation  of  Act  IX 
of  1871  (20  W.  R.,  309,  Syfoollah  Khan  v.  Jhapa  Thakoor).  Per  contra: 
A  principal  acquires  no  fresh  cause  of  action  against  an  agent  from 
the  date  on  which  the  agent  admits  the  amount  which  is  due  from  him 
and  executes  an  agreement  (5  W.  R.,  Act  X,  91,  Maharajah  Mahatab 
Chaud  Bahadoor  v.  Jodooniohuu  Mitter).  So  also  an  arbitration  award 
cannot  change  the  nature  of  the  claim  and  convert  it  from  a  money 
due  from  an  agent  into  a  simple  debt  (5  W,  R.,  Act  X,  13,  Shoshee 
Mohim  Shaha  v.  Aheer  Sircar). 

Limitation  in  suits  against  sureties  of  agents. — Section  24  of  Act  X 
of  1859  provided  that  suits  against  sureties  of  agents  were  maintain- 
able under  that  Act.  And  the  limitation  of  one  year  prescribed  by 
section  30  of  the  same  Act  was  applicable  to  such  suits  (2  Hay,  510, 
Beelasmonee  v.  Nuseeboolah  ;  3  W.  R.,  Act  X,  121,  Mackintosh  v. 
Onies  Chunder  Bose ;  8  W.  R.,  159,  Sreemutty  Pearee  Soonduree 
Debia  v.  Bhola  Nath  Roodro).  But  section  24  is  entirely  omitted  from 
the  present  enactment,  and  section  30  is  differently  worded  and  re- 
enacted  in  section  27.  Hence,  it  appears  that  suits  against  sureties  of 
agents  are  no  longer  maintainable  under  the  Rent  Law,  and  therefore 
not  subject  to  the  special  law  of  limitation  prescribed  in  this  Act. 

XXXI.     Whenever  a  deposit  on  account  of  rent  shall  Actviof  isea, 

Limitation  of  suit  for      liave  .been  made    UIluer  tbe  provisions  (B-°0' S 
balance  where  previous      of  this    Act,    Or    of  Act    VI    of   1862, 

deposit  made.  passed   by   the    Lieutenant-Governor 

of  Bengal  in  Council,  no  suit  shall  be  brought  against 
the  person  making  the  deposit,  or  his  representatives, 
on  account  of  any  rent  which  accrued  due  prior  to  the 
date  of  the  deposit,  unless  such  suit  be  instituted  within 
six  months  from  the  date  of  the  service  of  the  notice 
in  section  5  of  the  said  Act  VI  of  1862,  or  in  sec- 
tion 47  of  tliis  Act  mentioned. 
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Notes. 

Any  rent  which  accrued  due  prior  to  the  date  of  the  deposit. — The 
deposit  contemplated  by  this  section  is  a  deposit  after  the  rents  have 
become  due,  and  not  before  the  end  of  the  year, — i.e.,  before  they  are  due. 
The  limitation  of  six  months  prescribed  by  this  section  applies  to  such 
deposits,  and  not  to  those  which  are  made  before  the  rents  have  become 
due  (6  W.  R.,  Act  X,  99,  Taramonee  Koonwaree  v.  Jeebun  Mundur). 

This  section  refers  to  the  period  within  which  suits  on  account  of 
rent  which  has  accrued  prior  to  the  date  of  deposit  may  be  brought, 
and  not  to  suits  for  rent  at  an  enhanced  rate  after  notice  (8  W.  R., 
353,  Shaik  Ahmed  Hossein  v.  Shaik  Keramut).  "  This  section/'  observes 
Pundit,  J.,  "  does  not  make  any  change  in  the  law  of  limitation  for  or 
against  landlords  as  regards  suits  for  enhanced  rents,  but  it  relates  to 
deposits  made  after  the  expiration  of  a  year  of  former  rents  tendered 
by  the  tenant  and  refused  by  the  landlord  on  grounds  other  than  that 
of  a  previous  service  of  notice  of  enhancement  "  (6  W.  R.,  Act  X,  98, 
Taramonee  Koonwaree  v.  Jeebun  Mundur).  The  present  section 
applies  to  cases  where  the  amount  which  the  ryot  thinks  due  is 
deposited  by  him,  and  the  landlord  may  either  accept  it,  or  sue  for 
whatever  he  himself  may  deem  due  to  him  for  the  same  period  for 
which  the  deposit  is  made ;  but  not  to  suits  for  rent  for  the  year 
preceding  that  for  which  the  deposit  is  made  (7  W.  R.,  487,  Shaik 
Mahomed  Shuhurullah  Chowdhry  v.  Musst.  Roomya  Bibee). 

Previous  tender  necessary. — A  party  is  not  entitled  to  benefit  by  a  deposit 
if  it  was  paid  in  without  a  tender  to,  and  refusal  by,  the  opposite  party 
(15  W.  R.,  4,  Kristo  Protibar  v.  Alladinee  Dassee).  A  ryot's  tender  of 
payment  to  be  valid,  must  be  made  at  the  proper  place  and  to  a  person 
authorised  to  receive  the  same  (16  W.  R.,  79,  Eshau  Chundra  Roy  v. 
Khaja  Assanoollah;  10  W.  R.,  101,  Wooma  Churn  Sett  v.  Huree  Pershad 
Misser).  Besides,  the  tender  to  be  legal  must  be  made  by  under-tenants 
and  ryots  of  whose  possession  there  can  be  no  doubt.  A  transferee  of 
a  tenure  whose  name  has  not  been  registered  in  the  zemindar's  serishtah 
cannot  benefit  by  a  deposit  in  Court  (8  W.  R.,  138,  Dulli  Chand  v. 
Meher  Chand  Shahoo).  A  suit  for  rent  due  for  a  period  prior  to  a 
deposit  is  not  barred  by  this  section  where  the  contention  of  the  defend- 
ants is  that  the  tenure  was  the  depositor's,  and  that  the  rent  was 
due  from  him  and  not  from  them  (21  W.  R.,  278,  Ramdin  Singh  v. 
Chunder  Prashad  Singh). 

Within  six  months  from  the  date  of  the  service  of  the  notice. — A  suit  for 
arrears  of  rent,  which  accrued  prior  to  the  date  of  the  deposit,  must 
be  brought  within  six  months  from  the  date  of  the  service  of  the  notice 
under  section  47  of  this  Act.  "  Under  section  47,"  observes  Kemp,  J., 
"  the  notice  is  to  be  served  by  the  Court,  and  we  must  presume,  until 
shown  to  the  contrary,  that  the  notice  was  issued  and  duly  served  " 
(18  W.  R.,  531,  Bijoy  Gobind  Singh  v.  Karoo  Singh).  It  appears  from 
this  decision  that  it  is  for  the  landlord  to  show  that  the  notice  was  not 
properly  served  on  him.  But  at  the  same  time  the  ryot  should  see 
that  the  notice  was  duly  served  on  the  landlord.  Schedule  B  of  the 
appendix  to  this  Act  prescribes  the  form  of  notice  to  be  served  on  the 
landlord  under  section  47.  The  omission  of  the  words  "  you  must 
institute  a  suit  in  Court  for  the  establishment  of  such  claim  or  demand 
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within  six  calendar  months  from  this  date,  otherwise  your  claim  will 
be  for  ever  bai'red"  from  a  notice  of  deposit,  is  fatal  to  the  defendant's 
claim  to  the  benefit  of  his  having  paid  his  rent  into  the  Court  (18  W. 
R.,  126,  Kauchun  Malla  Dossee  v.  Rajendro  Chuuder  Roy  Chowdhry). 

XXXII.  Every  naib  or  gomastah  thereto  especially  Act  x  of  1859, 

authorized  by  any  writing  under  the  3 

Naibs  or  Goinastahs      i         i       c    i  •  i  i     11    r        ,1 

to  be  deemed,  in  cer-  liaild  of  U1S  employer,  shall  for  the 
tain  cases,  authorized  purposes  of  all  suits  for  any  of  the 

Tin859under  Act  Vm     causes  of  action  mentioned  in  Section 

27,  28,  29,  or  30  of  this  Act,  be 
deemed  to  be  the  recognized  agent  of  such  employer 
within  the  meaning  of  Section  17  of  the  said  Act  VIII 
of  1859,  though  such  employer  may  be  within  the 
jurisdiction  of  the  Court  in  which  such  naib  or  gomastah 
may  appear  or  make  any  application. 

Notes. 

Authorized  by  any  ivriting  under  the  hand  of  his  employer. — A  sunnud 
which  authorizes  a  gomastah  to  collect  rents  generally  and  to  sue  for 
them  is  to  be  considered  as  a  general  power  of  attorney  and  to  be 
stamped  accordingly  (10  W.  R.,  F.  B.,  39,  Roghoo  Nundun  Thakoor  v. 
Ram  Chunder  Kupali).  Under  Act  XVIII,  1869,  Schedule  II,  No.  32, 
a  general  power  of  attorney  requires  a  stamp  of  Rs.  8. 

An  agent  within  the  meaning  of  section  17  of  Act  VIII  of  1859. — 
Section  17  of  Act  VIII  of  1859  provides  that  applications  and  appear- 
ances in  suits  may  be  made  by  recognized  agents,  when  the  parties 
themselves  do  not  reside  within  the  jurisdiction  of  the  Court.  But 
this  section  authorizes  the  agent  to  act  and  appear  in  all  cases,  whether 
the  employer  of  such  agent  resides  within  the  jurisdiction  of  the  Court 
or  not :  a  gomastah  cannot  sue  in  his  own  name,  but  he  may,  howevei*, 
institute  a  suit  in  the  name,  and  on  the  behalf  of  his  employer;  for  no 
one  can  be  plaintiff  except  the  person  or  persons  who  have  the  right 
to  recover.  The  only  effect  of  this  section  is  to  enable  the  person  who 
is  employed  in  the  collection  of  rents  to  do  that,  as  agent,  which  would 
otherwise  have  to  be  done  by  the  plaintiff  in  person  (Marshall's 
Reports,  page  384,  Meajan  Khan  v.  Shaik  Akally;  11  W.  R.,  43,  Modhoo 
Sudan  Singh  v.  Moran  &  Co.)  A  newly  appointed  teshildar  stands  in 
the  same  position  in  respect  to  arrears  of  rent  which  accrued  during 
the  time  of  his  predecessor,  as  he  does  in  respect  to  rents  accrued 
during  his  own  time ;  it  is  his  duty  to  collect  both,  and  he  may  take 
advantage  of  this  section  in  respect  of  one  as  well  as  the  other,  and 
may  sue  for  both  (11  W.  R.,  43,  Modhooshudau  Singh  v.  Moran,  &  Co.) 

XXXIII.  From  and  after   the  time  when   this  Act 
Cognizance  of  suits     shall   commence    and   take   effect   in 

under  this  Act.  anyplace,    the  jurisdiction,    save   as 

regards  any  suits  or  proceedings  then  pending,  of  the 
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Collectorate  Courts  in  such  place,  under  Act  X  of  1859 
of  the  Governor-General  in  Council,  and  Act  VI  of  1862 
of  the  Council  of  the  Lieutenant- Governor  of  Bengal,  to 
entertain  suits,  shall  cease;  and  all  suits  brought  for 
any  cause  of  action  arising  under  either  of  those  Acts 
or  this  Act  shall,  from  such  time  and  in  such  place,  be 
cognizable  by  the  Civil  Courts  according  to  their  several 
jurisdictions. 

Notes. 

Classification  of  rent  suits. — The  several  classes  of  suits  that  were 
cognizable  by  the  Revenue  Courts,  but  which  under  this  section  are 
brought  within  the  cognizance  of  the  Civil  Courts,  were  thus  enu- 
merated in  section  23  of  Act  X,  a  section  which  finds  no  place  in  the 
present  enactment : — 

1.  All  suits   for   the   delivery   of  pattahs  and  kabuleuts  or  for  the 
determination  of  the  rates  of  rent  at  which  such  pattahs  and  kabuleuts 
are  to  be  delivered.    (Vide  notes  under  sections  2  and  10.) 

2.  All  suits  for  damages  on  account  of  the  illegal  exaction  of  rent, 
or  of  any   unauthorized  cess  or   impost  or  011  account  of  the  refusal  of 
receipts  for   rent   paid,   or   on  account  of  the  extortion  of  rent  by  con- 
finement or  other  duress  or  by  any  other  means  not  warranted  by  law. 
(Vide  notes  to  sections  11  and  13.) 

3.  All  complaints  of  excessive   demand   of  rent,  and  all  claims  to 
abatement  of  rent.     (Vide  notes  under  sections  15  and.  19.) 

4.  All  suits  to  eject  any  ryot  or  to  cancel  any  lease  on  account  of 
the  non-payment   of  arrears  of  rent,  or.  on  account  of  a  breach  of  the 
conditions  of  any  contract  by  which  a  ryot  may  be  liable  to  ejectment, 
or  a  lease  may  be  liable  to  be  cancelled.     (  Vide  notes  to  sections  22, 
23  and  52.)  " 

5.  All  suits  for   arrears  of  rent   due   on   account   of  land,    either 
khirajee  or  lakhiraj,  or  on   account   of  any   rights  of  pasturage,    forest 
rights,  fisheries  or  the  like.     (Referred  to  in  notes  under  section  21.) 

6.  All  suits  to  recover   the   occupancy   or   possession   of  any   land, 
farm  or  tenure  from  which  a  ryot,  farmer   or  tenant  has  been  illegally 
ejected  by  the  person  entitled  to  receive  rent  for  the  same. 

The  words  "suits  to  recover  the  occupancy  of  land,  &c.,"  refer  only 
to  possessory  actions  against  the  persons  entitled  to  receive  the  rent, 
and  not  to  suits  in  which  the  plaintiff  sets  out  his  title  and  seeks  to 
have  his  right  declared  and  possession  given  in  pursuance  of  that  title 
(7  W.  R.,  186,  F.  B.,  Gooroodass  Roy  v.  Ram  Narain  Mitter).  If 
a  landlord  ejects  a  ryot  of  his  own  authority,  without  the  inter- 
vention of  a  Court  of  Law,  the  ryot  may  sue  him  in  the  Civil  Court 
under  section  15  of  Act  XIV  of  1859,  and  is  entitled  to  recover  posses- 
sion without  reference  to  the  title  of  the  landlord  to  eject  him.  But 
if  the  ryot  comes  into  Court  to  recover  possession  under  the  Rent  Law, 
he  must  prove,  not  only  that  his  zemindar  has  dispossessed  him,  but 
that  the  action  of  the  zemindar  was  beyond  his  legal  powers  ;  this 
involves  the  question  whether  the  tenancy  was  at  an  end  or  not  when  the 
ejectment  took  place ;  if  it  was  at  an  end,  the  plaintiff  must  fail. 
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Hence  the  difference  between  the  two  classes  of  cases.  In  an  Act  XIV 
case,  the  right  of  the  landlord  to  eject  will  not  be  questioned  but  under 
the  Rent  Law  that  issue  must  be  raised  and  decided  (9  W.  I!.,  513,  F.  B., 
Jonardun  Achaijea  v.  Haradun  Acharjea ;  11  W.  R.,  168,  Nundo 
Kishore  Lall  v.  Sheo  Dyal  Oopadhya).  When  a  tenant  comes  into 
Court  suing  on  his  title  and  fails  to  establish  it,  he  cannot  fall  back 
on  mere  possession  (21  W.  R.,  123,  Urjoou  Dutt  Bonick  v.  Ram  Nath 
Kurmokur). 

The  provisions  of  this  section  do  not  deprive  the  Civil  Court  of  its 
jurisdiction  to  entertain  suits  instituted  by  tenants  to  recover  posses- 
sion of  their  tenures  on  proof  of  title  (21  W.  R.,  251,  Brojo  Kishore 
Rukhit  v.  Bashi  Muudul).  When  a  party  in  possession  has  been  ejected 
by  a  ryot  on  the  strength  of  a  pattah  collusively  granted  by  the  zemindar, 
the  latter  is  the  real  ejector  within  the  meaning  of  the  law,  and  is 
alone  liable  (5  W.  R.,  Act  X,  55,  Huro  Chunder  Guho  v.  Dunn  ; 
12  W.  R.,  104,  Mahomed  Azmul  v.  Chadu  Lall  Panday).  But  in 
the  case  (Mugnee  Roy  v.  Lalla  Khoonee  Lall,  6  W.  R.,  Act  X,  19),  it 
was  held  that  such  a  suit  for  possession  should  be  brought  against  the 
landlord  and  the  ryot  in  possession  jointly. 

7.  All  suits  arising  out  of  the   exercise   of  the   power   of  distraint 
conferred  on  zemindars  by  sections  68  and  70  of  this  Act,  or  out  of  any 
acts  done  under  color  of  the  exercise  of  the  said  power. 

8.  All  suits  for  enhancement  of  rent.     (Vide  notes  under  sections  14 
and  18.) 

To  these  may  be  added  : — 

1.  All  suits  to  enforce  the  registration  of  transfers,  successions  and 
divisions  in  the  zemindar's  serishtah  under  section  26. 

2.  All   suits  by   a  proprietor   or  other  person  in  receipt  of  rent  to 
establish  his  right  to  survey  and  measure   the   lands   included   in   his 
estate  or  tenure.     (Vide  notes  under  sections  25  and  37  to  41.) 

XXXIV.     Save  as  in  this  Act  is  otherwise  provided, 

Proceedings  to  be  suits  of  evei7  description^  brought  for 
regulated  by°  the  Code  any  cause  of  action  arising  under 
of  Civil  Procedure.  ^jg  Act,  anci  aii  proceedings  therein, 

shall  be  regulated  by  the  Code  of  Civil  Procedure, 
passed  by  the  Governor-General  in  Council,  being  Act 
No.  VIII  of  1859,  and  by  such  further  and  other  enact- 
ments of  the  Governor- General  in  Council  in  relation 
to  Civil  Procedure  as  now  are,  or  from  time  to  time  may 
be,  in  force  ;  and  all  the  provisions  of  the  said  Act 
and  of  such  other  enactments  shall  apply  to  such 
suits. 

Notes. 

By  such  further  and  other  enactments. — Act  VIII  of  1859,  which  re- 
gulates the  procedure  of  the  ordinary  Civil  Courts  in  this  country,  has 
been  amended  by  Act  XXIII  of  1861  and  Act  IX  of  1863. 
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XXXV.  The  cause  of  action  in  suits  brought  for 
Jurisdiction  in  cer-     the   delivery   of  any  pattah  or  kabu- 

*ain  suits.  leut,   or  for  the    cancelment   of  any 

lease,  for  the  determination  of  rates  of  rent,  for  illegal 
exactions  of  rent,  cess,  or  impost,  for  refusal  of  receipts 
for  rent  paid,  for  extortion  of  rent,  for  excessive  demand 
of  rent,  for  arrears  of  rent,  for  abatement  of  rent, 
and  for  refusing  to  register  transfers,  successions,  or 
divisions  under  Section  XXVI,  shall  be  deemed  to  have 
arisen  within  the  jurisdiction  of  the  Court  which  would 
have  had  jurisdiction  to  entertain  a  suit  for  the  recovery 
of  the  land  or  other  immoveable  property  in  relation  to 
which  the  cause  of  action  arose,  and  shall  be  brought  in 
such  Court  and  in  no  other  Court. 

Notes. 

This  section  enumerates  certain  suits,  and  provides  that  such  shall 
be  brought  in  the  Court  which  would  have  jurisdiction,  to  entertain  a 
suit  for  the  recovery  of  the  land  or  other  immoveable  property  in 
respect  to  which  the  suits  relate.  All  other  suits  under  this  Act  must, 
as  provided  by  section  5  of  Act  VIII  of  1859,  be  brought  in  the 
Court  within  the  limits  of  the  jurisdiction  of  which  Court  "  the  cause 
of  action  shall  have  arisen,  or  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit  shall  dwell,  or  personally  work  for  gain,  within 
such  limits." 

The  question  of  the  jurisdiction  of  the  ordinary  Civil  Courts  in  this 
country  is  ably  discussed  in  Macpherson's  new  Civil  Procedure  Code, 
sections  5  and  6,  pp.  38 — 53,  and  in  Broughton  on  Civil  Procedure 
Code,  section  5,  pp.  41 — 51. 

XXXVI.  If  the  land  which,  by  the  provisions  of  the 
Provision  when  sec-     next  preceding  section,  determines  the 

tions  11  and  12  of  place  in  which  the  cause  of  action  in 
hct  VWfh859thP  the  suits  in  the  said  section  men- 

be   applied   when    the  ..  , 

land  is  situated  in  dif-  tioned,  shall  be  deemed  to  nave 
ferent  jurisdictions.  arisen,  be  situate  within  the  jurisdic- 
tion of  different  Courts,  the  provisions  of  Sections  11 
and  12  of  the  said  Act  VIII  of  1859  shall  apply  to 
such  suits,  as  if  the  same  had  been  suits  for  the  reco- 
very of  such  laud. 

Notes. 

Sections  11  and  12  of  Act  VIII  of  1859  are  as  follow  : — Section  11. — 
"  If  the  suit  be  for  land  or  other  immoveable  property  situate  within 
the  limits  of  a  single  district,  but  within  the  jurisdiction  of  different 
Courts,  the  suit  may  be  brought  in  the  Court  within  the  jurisdiction 
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of  which   any   portion   of  such  land  or  other  immoveable  property  is 
situate,  provided  the  entire  claim  in  respect  of  the  value  of  the  pro- 
perty in  suit  be  cognizable  by  such  Court ;   but  in  such  case  the  Court 
in  which  the  suit   is   brought  shall  apply   to   the    District   Court  for 
authority  to  proceed  with  the  same."     Section   12. — "  In  like  manner, 
if  the  property  be  situate  within   the   limits   of  different  districts,   the 
suit  may  be  brought  in  any  Court   otherwise  competent  to  try  it,  within 
the  jurisdiction   of  which  any  portion  of  the  land  or  other  immoveable 
property  in   suit  is  situate.     But  in  such  case  the  Court   in  which   the 
suit  is  brought  shall  apply   to  the  High  Court  for  authority  to  proceed 
with  the  same ;  if  the  suit  is  brought  in   any   Court   subordinate   to   a 
District   Court,  the  application  shall  be  submitted  through  the  District 
Court  to  which  such  Court   is   subordinate."     If  any   part   of  the   pro- 
perty, however   small,   lie   within  the  jurisdiction  of  the   Court,  it  may 
try  the  whole  case  after  obtaining  the  requisite  permission.     But  where 
a   suit  is  registered  before  the  permission  has  been    obtained,    still    it 
is   necessary   to   apply  for  the  requisite  sanction  when  the  error  has 
been  discovered  (12  W.  E.,  328,  Gour   Soonduree   Debia  v.   Shumbhoo 
Chunder  Majoorndar).     Where  a  plaintiff  claimed  two  estates  in  different 
districts,  under  the   same  title,  as  widow   and  representative   of  her 
husband,  her  proper  course  is  to  proceed  under  section  12  of  Act   VIII 
of  1859   (2   W.  R.,  148,  Jumoona  Dossee  v.  Bama  Soonduree  Dossee ; 
8  W.  R.,  461,   Hurromonee  Dassee  v.    Onookool   Chunder  Mookerjee). 
A  suit  was  brought  for  property  situated   in   districts   A  and   B,  and 
the  Principal  Sudder  Ameen  of  A  was  permitted  by  the  High  Court  to 
try  the  suit  for  the  whole.     Pending  the  suit,  the  plaintiff  withdrew  his 
claim  as  to  the  property  situate  in  A.     Held,  that  the  Principal  Sudder 
Ameen  of  A  had  still  jurisdiction  to  proceed  with   the   suit  as   to   the 
property  in  B  (2   W.  R.,  271,  Moonshee  Syed  Ameer  Ali  v.  Mohendro 
Nath  Bose). 

XXXVII.     If  any  person,  intending  to   measure   any  A.-t  yi  of  1862 

Proceedings  in  case     }'and  which  he  has  a  right  to  measure,  ( 
of  opposition  to   the     is  opposed  in   making  such   measure- 
measurement  of  land.       ment  by  tue  OCCUpant  of  the  land ;  or 

if  any  under-tenant  or  ryot,  having  received  notice  of 
the  intended  measurement  of  laud  held  or  cultivated  by 
him,  which  is  liable  to  such  measurement,  refuses  to 
attend  and  point  out  such  land,  the  person  claiming  the 
right  to  measure  such  land  may  apply  to  establish  his 
right  to  measure  such  land,  in  the  Court  which  would 
have  jurisdiction  in  case  such  suit  had  been  brought  for 
the  recovery  of  such  land,  and  such  Court  shall  hear 
and  determine  the  right  to  make  such  measurement,  and, 
if  the  case  shall  so  require,  shall  make  an  order  enjoin- 
ing or  excusing  the  attendance  of  any  such  under-tenant 
or  ryot.  If  any  under-tenant  or  ryot,  after  the  issue  of 
an  order  enjoining  his  attendance,  neglects  to  attend  and 
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point  out  the  hind,  it  shall  not  be  competent  to  him  to 
contest  the  correctness  of  the  measurement  made,  or  any 
of  the  proceedings  held,  in  his  absence. 

Notes. 

This  section  must  be  read  as  part  of  section  25. 

May  apply,  $c. — Applications  for  assistance  to  measure  under  this 
and  the  following  section,  and  petitions  of  appeal  in  such  cases,  may 
bear  the  stamp  required  for  miscellaneous  petitions  to  the  Court,  for 
the  value  of  the  right  to  measure  cannot  be  estimated  by  any  mode  of 
calculation  (6  W.  R.,  Act  X,  13,  Smith  v.  Baboo  Nundun  Lai).  But 
where  a  zemindar  values  his  right  to  measure  at  a  certain  amount,  the 
petition  of  appeal  must  be  written  on  a  regular  stamp  according  to 
such  valuation,  and  not  upon  a  stamp  used  for  miscellaneous  petitions 
(8  W.  K.,  14,  Oorna  Churn  Biswas  v.  Sib  Nath  Bagchee).  A  single 
suit  to  measure  lands  may  be  brought  under  this  section  against  several 
defendants,  although  their  rights  and  tenures  are  different  (8  W.  R., 
94,  Shushee  Bhusan  Banerjee  v.  Nubo  Coomar  Chatterjee).  So  also, 
•where  ryots  combined  to  withhold  from  the  landlord  information 
requisite  to  enable  him  to  collect  his  due  rents,  one  suit  may  be  brought 
against  a  number  of  them,  under  the  next  following  section,  for 
measurement  and  ascertainment  by  the  Collector  of  the  details  of  the 
tenures  of  each  ryot  (6  W.  R.,  Act  X,  4,  Solano  v.  Soobrun  Roy). 

The  word  "jurisdiction"  in  this  and  the  following  section  refers  not 
merely  to  local  jurisdiction  but  also  to  jurisdiction  as  to  value 
(20  W.  R.,  385,  Peary  Mohun  Mookerjee  v.  Raj  Kishen  Mookerjee). 

Act  vi  of  1862      XXXVIII.     If  the  proprietor  of  an  estate  or   tenure, 
(B'  >)j s' 10>  or   other   person   entitled   to  receive 

Measurement      how        .  L    „ 

effected  when  the  par-     the  rents  or  an  estate  or  tenure,  is 
ties  liable  to  pay  rent     unable  to  measure  the  land  comprised 

in  such  estate  or  tenure,  or  any  part 
thereof  by  reason  that  he  cannot  ascertain  who  are  the 
persons  liable  to  pay  rent  in  respect  of  the  lands,  or  any 
parts  of  the  lands  comprised  therein,  such  proprietor  or 
other  person  may  apply  to  the  Court  which  would  have 
had  jurisdiction  in  case  a  suit  had  been  brought  for  the 
recovery  of  such  lands,  such  Court  thereupon,  and  on 
the  necessary  costs  being  deposited  therein  by  the  appli- 
cant, shall  order  such  lands  to  be  measured,  and  shall 
cause  a  copy  of  such  order  to  be  transmitted  to  the 
Collector  in  whose  jurisdiction  the  lands  are  situate, 
together  with  the  sum  so  deposited  for  costs,  and  the 
Collector  shall  thereupon  proceed  to  measure  such 
lands,  and  shall  ascertain  and  record  the  names  of  the 
persons  in  occupation  of  the  same,  or,  on  the  special 
application  of  the  proprietor  or  other  person  aforesaid, 
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but  not  otherwise,  shall  proceed  to  ascertain,  determine, 
and  record  the  tenures  and  under-tenures,  the  rates  of 
rent  payable  in  respect  of  such  lands,  and  the  persons 
by  whom  respectively  the  rents  are  payable.  If  after 
due  enquiry  the  Collector  shall  be  unable  to  cause  such 
lands  to  be  measured,  or  to  ascertain  or  record  the 
names  of  the  persons  in  occupation  of  the  same,  or  if  he 
shall  (in  any  case  in  which  such  special  application  shall 
have  been  made  as  aforesaid)  be  unable  to  ascertain  who 
are  the  persons  having  tenures  or  under-tenures  in  such 
lands,  or  any  part  thereof,  then  and  in  any  such  case 
such  Collector  may  declare  the  same  to  have  lapsed  to 
the  party  on  whose  application  such  enquiry  may  have 
been  made.  If  any  person,  within  fifteen  days  after 
such  Collector  shall  have  recorded  the  name  of  such 
person  as  being  in  occupation  of  such  land,  or  any  part 
thereof,  or  shall  have  declared  a  tenure  to  have  lapsed, 
shall  appear  and  show  good  and  sufficient  cause  of  his 
previous  non-appearance,  and  satisfy  such  Collector  that 
there  has  been  a  failure  of  justice,  such  Collector  may, 
upon  such  terms  or  conditions  as  may  seem  fit,  alter  or 
rescind  such  order  according  to  the  justice  of  the  case. 

Notes. 

Every  proprietor  of  an  estate,  whether  his  property  has  been  let  out 
to  under-tenants  of  any  description,  is  entitled  to  make  a  general  survey 
and  measurement  of  his  estate  (vide  notes  to   section   25).     But  those 
only  are  entitled  to  make   a  minute  measurement,   who   receive  rents 
from  the  cultivating  ryots.     "  The  plaintiff,"  observes  Kemp,  J.,  in  the 
case   of  Dwarka   Nath    Chuckerbutty,    "  is    the    putneedar.     Between 
him  and  the  ryot  there  is  the  dur-putneedar  and  the  shikmee  talookdars. 
Now  the  ryots  are  not  liable  to  pay  rents  to  the  plaintiff.     They  pay  to 
the  shikmee  talookdar,  who  pays  to  the  dur-putneedar,  who   again  pays 
to  the  putneedar.     This   section  contemplates   the  case  of  a  proprietor 
of    an   estate,   who,   by  reason  of  inability   to   ascertain  who   are   the 
persons  liable  to  pay  rent  to  him,  is  unable  to  measure  his  estate.     The 
plaintiff  cannot  be  ignorant  of  the  person  who  is  liable  to  pay   rent  to 
him,  as  he  has  given  a  dur-putnee,  and  his  attempt  under  this  section 
to  get  the  Collector's  assistance  in  a  minute  measurement  of  the  lands 
held  by  each  ryot  is   simply   with  a  view  to  harass  and  oppress  them. 
He  may  be   entitled   to   make  a  general   survey  of  the  land  comprising 
the    dur-putnee   under   the   last    preceding    section"    (8    W.    K.,     11, 
Dwarka  Nath  Chuckerbutty  v.  Bhowanee  Kishore  Chuckerbutty). 

Lands  comprised  in  such  estate. — A  party  applying  under  this  section 
is  entitled  to  measure  only  such  lands  as  are  comprised  in  his  estate, 
and  for  which  he  is  entitled  to  receive  the  rent ;  he  is  not  entitled, 
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under  color  of  this  section,  to  measure  lands  not  comprised  in  the  estate 
which  he  seeks  to  measure  (14  W.  R.,  368,  Khugendro  Nath  Mullickv. 
Kanti  Ram  Pal). 

By  reason  that  he  cannot  ascertain,  fyc. — An  applicant  under  this 
section  must  first  prove  what  steps  he  has  taken  to  acquaint  himself  with 
the  tenures  in  his  estate,  and  that  he  is  unable  to  measure,  because  he 
is  unable  to  ascertain  them.  If  his  averments  are  objected  to,  and  the 
Court  proceeds  without  enquiry,  the  proceedings  are  invalid  and  without 
jurisdiction  (5  W.  R.,  522,  Mahomed  Bahadoor  Mojoomdar  v.  Rajah 
Raj  Kissen  Singh  ;  21  W.  R.,  103,  Abdool  Baree  v.  Nittya  Nund 
Koondoo).  But  where  a  measurement  is  completed  without  any  objec- 
tion that  the  applicant  had  no  necessity  of  resorting  to  the  provisions 
of  this  section,  the  proceedings  cannot  be  set  aside  on  objections  made 
subsequently,  although  the  Court  proceeded  without  requiring  the 
proprietor  to  prove  that  he  had  made  attempts  to  measure  the  lands 
(15  W.  R.,  23,  Goluck  Kishore  Acharjee  v.  Kesha  Majhee). 

May  apply,  $-c. — Applications  under  this  section  may  be  written  on  a 
stamp  paper  of  the  value  required  for  miscellaneous  petitions  in  the 
Court,  and  any  number  of  ryots  may  be  made  defendants  in  the  same 
suit  (vide  notes  to  last  section).  Where  an  application  is  made  to  a 
Collector  under  this  section  for  the  measurement  of  certain  lands  with- 
out  any  special  application  to  him  to  determine  the  rates  of  rent,  any 
proceedings  regarding  the  rates  of  rent  are  inadmissible  (22  W.  R., 
480,  Crowdy  v.  Pooran  Singh).  Without  a  special  application,  neither 
Collector  nor  Judge  has  any  right  to  ascertain  or  record  tenures  or 
under-tenures  of  persons  interested  otherwise  than  as  occupants  (24  W. 
R,  272,  Kalee  Nath  Chukerbutty  v.  Reily,  per  Garth,  C.J.) 

The  word  "jurisdiction"  refers  not  only  to  local  jurisdiction  but  also 
to  jurisdiction  as  to  value  (20  W.  R.,  385,  Peary  Mohun  Mookerjee  v. 
Raj  Kisheii  Mookerjee). 

Shall  ascertain  the  tenure,  the  rates  payable,  fyc. — This  section  is 
intended  to  assist  a  proprietor  to  measure  the  lands  comprised  in  his 
estate  when  he  cannot  ascertain  who  the  ryots  are,  what  lands  are  in 
their  occupation,  and  what  rents  they  have  to  pay  ;  but  not  to  enable 
him  to  enhance  the  rents  of  the  ryots,  or  resume  rent-free  lands  by 
throwing  the  onus  on  the  lakrajdar  to  prove  his  rent-free  holding 
( 18  W.  R.,  165,  Sharoda  Pershad  Gangooly  v.  Raj  Mohun  Roy).  "  The 
sole  object  of  this  section,"  observes  Macpherson,  J.,  "is  to  authorize 
the  Revenue  Courts  to  ascertain  for  the  landlord  what  the  existing 
condition  of  his  estate  is,  what  are  the  measurements,  what  the  names 
of  the  tenants,  what  the  rents  that  they  are  paying.  But  this  section 
does  not  empower  revenue  officers  to  give  the  go-by  to  all  the  provi- 
sions of  the  Rent  Law  as  to  the  enhancement  of  rent,  and  to  decide 
that  rent  at  a  certain  rate  is  to  be  paid  for  a  holding,  because  the 
tenants  of  neighbouring  lands  pay  at  the  rate.  All  that  can  be  decided 
is  the  rate  of  rent  which  the  tenant  of  any  particular  parcel  of 
land  has  been  paying ;  and  the  revenue  officer,  who  cannot  find  out 
what  rent  the  tenants  have  as  a  matter  of  fact  been  paying,  has  no 
power  to  proceed  to  assess  the  rent,  or  to  declare  what  rent  in  his 
opinion  the  tenant  ought  to  have  paid  or  ought  in  future  to  pay  (12 
W.  R.,  371,  AnuntManjheev.  Joy  Chunder  Chowdhry  ;  22  W.  R.,  476, 
Crowdy  v,  Omrao  Singh  ;  id,  477,  foot-note,  Ruttoo  Sing  v,  Crowdy). 
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A  Collector  proceeding  under  this  section  to  measure  land  in  respect 
of  which  rent  has  not  hitherto  been  paid,  is  not  entitled  to  assess  or 
ascertain  the  rents  which  ought  to  be  paid,  or  which  are  fair  and 
reasonable  rates  of  rent  (15  W.  R.,  243,  Sree  Misser  v.  Crowdy).  A 
Collector  is  not  empowered  under  this  section  to  determine  summarily 
the  character  of  every  holding  upon  that  estate,  but  only  to  enquire 
how  and  by  whom  every  portion  of  land  therein  is  held,  and  what  rent 
is  payable  in  respect  of  such  land.  He  may  record  that  particular 
tenants  have  claimed  to  hold  as  mokurrareedars,  but  he  is  not  com- 
petent to  determine  whether  they  are  mokurrareedars  or  no  (16  W.  R., 

50,  Wise  v.  Lakhoo  Khan).     In  a  suit  under  this  section,  the  Collector 
cannot  delegate  his  powers  to  an  Ameen  or  accept  absolutely  without 
reservation  the  whole  report  of  that  officer,  and   order   assessment   in 
accordance  with  the  rates  found  by  him  ;    such  report  being  only  a 
part  of  the   evidence   to  be  taken   into   consideration  (24  W.  R.,  184, 
Shetul  Shaikh  v.  A.  Hills,  per  L.  S.  Jackson,  J.)    An  appeal  lies  to  the 
High  Court  from  proceedings  taken  under  this  section  (24  W.  R.,  171, 
Omed  Ali  v.  Nittyanund  Roy). 

This  and  the  preceding  section  do  not  embrace  the  case  of  a  neigh- 
bouring zemindar,  alleging  that  he  is  wronged  by  the  act  of  the  Collector 
or  the  measuring  zemindar.  They  are  applicable  only  to  survey  and 
measurements  of  lands  as  between  a  zemindar  and  his  ryot  (2  W.  R., 
Act  X,  101,  Baboo  Purmessuree  Pershad  Singh  v.  Sheik  NubeeBuksh). 
"  There  is  nothing,"  observes  Jackson,  J.,  "  in  this  section,  by  which 
the  Collector  is  empowered  to  determine  whether  the  land  belongs  to 
any  particular  estate  or  not.  Therefore,  in  a  case  where  the  Collector 
finds  that  the  progress  of  the  measurement  is  interfered  with  by  a 
third  party  claiming  the  land  as  belonging  to  his  estate,  the  proper 
course  for  the  Collector  to  take  would  be  to  hold  his  hand,  leaving 
the  parties  to  seek  their  remedy  in  the  Civil  Court."  The  fact  of  a 
party's  land  having  been  measured  under  the  provisions  of  this  section, 
cannot  take  away  his  right  to  intervene  in  a  rent  suit  (16  W.  R., 

51,  Wise  v.  Bansee  Shaha  ;    22  W.  R.,  508,  Mudhoo  Soodun  Shaha  v. 
Gopal  Shaikh). 

XXXIX.     The  Collector  shall,  as  soon  as  conveniently 

Proceedins  on  com-       maJ    be    after     lie     slm11    ll{lV6     finall3r 


pietion  of  measure-  completed  any  such  measurement 
ment  by  the  Collector.  an(j  rec0rd,  return  a  copy  thereof 

to  the  Court  by  which  such  measurement  had  been 
ordered,  and  such  Court  shall  receive  and  record  the 
same  ;  and  every  decision  of  the  Collector,  made  in 
pursuance  of  the  provisions  of  section  38,  shall  be  appeal- 
aide  as  if  the  same  had  been  an  order  of  the  Court 
into  which  such  copy  had  been  returned,  made  upon 
the  day  on  which  such  copy  was  so  returned;  but  save 
as  aforesaid,  every  decision  of  such  Collector,  made  in 
pursuance  of  the  provisions  of  section  38,  shall  be 
final. 
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Notes. 

Every  decision  of  such  Collector  shall  be  appealable. — An  Arneen, 
deputed  to  make  a  measurement  under  the  provisions  of  the  preceding 
section,  is  bound  to  record  the  state  of  things  as  actually  existing,  and 
has  no  business  to  record  what  he  thinks  ought  to  be  the  rates.  The 
law  requires  him  to  ascertain  what  is  the  area,  and  to  record  the  names 
of  the  persons  in  occupation,  and  the  rate  of  rent  payable  in  respect 
of  such  lands,  and  the  persons  by  whom  respectively  the  rents  are 
payable.  If,  however,  the  Arneen,  or  the  Collector  superintending  his 
proceedings,  does  any  act  not  in  conformity  with  this  section,  the 
remedy  for  any  party  dissatisfied  is  to  appeal  against  such  decision, 
"  as  if  the  same  had  been  an  order  of  the  Court  into  which  such  copy 
had  been  returned"  (14  W.  R.,  269,  Bala  Thakoor  v.  Meghburn  Singh). 
It  is  for  the  Collector  to  decide  as  to  the  necessity  or  otherwise  of  a 
measurement  of  land  under  the  last  section,  and  when  he  has  proceeded 
to  measure  the  land  and  has  ascertained  tenures  and  rates  of  land, 
the  tenants  are  bound  by  such  measurement  (24  W.  K.,  142,  Crowdy  v. 
Nuthwy  and  another).  "  There  can  be  no  doubt,"  says  Macpherson,  J., 
"  that  the  decision  of  a  revenue  officer  acting  under  the  preceding 
section  is  final  if  not  reversed  on  appeal,  if  the  decision  be  on  a 
matter  with  which  that  section  authorizes  him  to  deal.  But  in  the 
present  instance,  what  the  revenue  officer  did,  was  to  assess  upon  the 
land  such  rent  as  he  thought  proper.  This  is  quite  beyond  the  power 
of  any  one  acting  under  that  section"  (12  W.  R.,  371,  Anunt  Manjee 
v.  Joy  Chunder  Chowdhry).  Therefore  the  decision  of  a  Collector  as 
to  the  rate  of  rent  which  ought  to  be  paid  is  not  a  conclusive  proof 
as  against  the  ryot  in  a  rent  suit.  Where  no  rent  has  been  previously 
paid  in  respect  of  certain  land,  the  finding  of  a  Collector  by  which 
he  assessed  rent  upon  it  would  be  of  no  effect,  and  would  not 
be  conclusive  against  the  defendant  in  a  suit  for  rent  (15  W.  R.,  243, 
Sree  Misser  v.  Crowdy).  Where  a  Collector  proceeding  under  the 
last  section  declares  a  holding  to  be  mokurraree,  the  Civil  Court  has 
jurisdiction  to  determine  whether  the  tenure  is  valid  mokurraree  or  not 
(1G  W.  R.,  50,  Wise  v.  Lakhoo  Khan).  The  decision  of  a  Collector 
on  the  length  of  the  standard  pole  of  measurement  of  a  certain  per- 
gunnah  is  subject  to  appeal  like  any  other  decision  made  by  him  in 
pursuance  of  the  provisions  of  the  last  preceding  section  (14  W.  R., 
F.  B.,  4,  Monmohinee  Chowdhrain  v.  Prem  Chand  Roy). 

XL.     The  provisions  of  the  said   Act  VIII  of  1859 

and   the   Acts  amending  the  same,  or 

Collector  s  powers.  r  ,  .  A  /-         i       ,  • 

ot  any  other  Act  or  Acts  for  the  time 
being  in  force  in  Civil  Courts  in  Bengal,  relating  to  the 
evidence  of  witnesses,  to  procuring  the  attendance  of 
witnesses  and  the  production  of  documents,  and  to  the 
examination,  remuneration,  and  punishment  of  witnesses, 
shall  apply  to  all  proceedings  before  any  Collector 
under  section  38;  and  for  the  purposes  aforesaid,  the 
Collector  shall  have  all  the  powers  and  authorities  iu 
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and  by    such   Acts   or  any  of  them  conferred  upon  the 

Court. 

Notes. 

The  procedure  followed  by  the  ordinary  Civil  Courts  of  Bengal  is 
prescribed  for  Collectors  engaged  in  proceedings  under  section  38  of 
this  Act. 

XLI.     All  measurements  made  un-  Actviof  1882 
Measurement  to  be     der  this  Act  shall  be  made  according  (B>a)' s- 1L 

made  according  to  the  ,  i          ,        1       -,         ->         c 

pergunnah  pole!  *°  the  standard  pole  or  measurement 

of  the   pergunnah  in  which  the   land 
is  situated. 

Notes. 

Standard  pole  of  the  pergunnah,  fyc. — Where  there  are  several  tuppas 
(i.  e.,  known  local  divisions)  in  a  pergunnah,  and  one  or  more  of  these 
tuppas  have  known  standards  of  measurement  of  their  own  ;  the 
rod  known  as  the  standard  current  in  a  particular  tuppa  should  be 
used  (4  W.  E.,  Act  X,  32,  Surbanund  Panday  v.  Kuchia  Panday ; 
1  W.  R.,  224,  Bhuggobutty  Churn  Bhuttacharjee  v.  Tarueeruddeen 
Moonshee). 

Canoongoe  papers  and  proceedings  of  settlement  officers  are  good 
evidence  and  are  of  great  weight  in  questions  connected  with  pergunnah 
rates,  standards  of  measurement,  and  the  like.  The  hat  varies  in 
length  in  many  pergunnahs.  The  English  cubit  of  18  inches  does 
not  make  a  hat  (2  W.  R.,  Act  X,  13,  Nund  Dunpat  v.  Tara  Chand 
Prithubaree). 

The  Court  can  decide  the  question  of  the  length  of  a  pergunnah 
pole  of  measurement  when  enquiring  the  question  of  a  proprietor's 
right  of  measurement  (vide  notes  under  section  25,  ante). 

XLIL     All  suits  brought  under  any  of  the  provisions 

of    this   Act   shall   be   entered    in   a 
Register  of  suits.        special  register  of  the  Court  kept  for 

that  purpose. 

Notes. 

"  The  Bengal  Legislature,  when  it  passed  Act  VIII  of  1869,  restoring 
to  the  Civil  Courts  the  jurisdiction  of  which  they  had  been  for  a 
time  deprived,  and  empowering  them  to  try  suits  for  rent  and  others 
of  a  kindred  nature,  thought  fit  to  direct  that  the  suits  instituted  under 
the  provisions  of  the  Act  should  be  entered  in  a  separate  register. 
This  provision,  however,  was  introduced  obviously  for  statistical  purposes, 
and  not  for  the  purpose  of  separating  into  parts  the  jurisdiction  exer- 
cised by  one  Court"  (L.  S.  Jackson,  J.,  in  18  W.  R.,  99,  Jellalooddeen 
v.  Major  James  Burne).  The  question  whether  a  suit  is  one  under 
Act  VIII  of  1869  or  not  appears  to  be  of  the  most  frivolous  charac- 
ter ;  and  the  mere  fact  of  a  suit  being  by  some  mistake  of  the  office 
probably  registered  in  the  book  of  rent  suits  ought  not  to  conclude 
the  plaintiff  (18  W.  R.,  208,  Rani  Narain  Hitter  v.  Nobin  Chunder 
Moordafarash).  There  is  no  longer  any  such  distinction  as  of  one 
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side  of  the  Court  from  another,  revenue  and  civil  (19  W.  R.,  160, 
Puriag  Dutt  Roy  v.  Fekoo  Roy  and  others;  19  W.  R.,  431,  Lalla 
Bhugwan  Sahoy  v.  Sungessur  Chowdhry ;  22  W.  R.,  478,  Gobind 
Mahtoon  v.  Rain  Khelawan  Singh). 

Act  x  of  1859,      XLIII.     Iii  any  suit  hereafter  to  be   brought  for  the 
Sl40'  Form  of  plaint  in     recovery    of  an   arrear    of   rent,    the 

suits  for  arrears  of  rent,  plaint  shall  specify  the  name  of  the 
village  and  estate,  and  of  the  pergunnah  or  other  local 
division  in  which  the  land  is  situate,  the  yearly  rent 
of  the  land,  the  amount  (if  any)  received  on  account 
of  the  year  for  which  the  claim  is  made,  the  amount 
in  arrear,  and  the  time  in  respect  of  which  it  is  alleged 
to  be  due.  If  the  arrear  is  alleged  to  be  due  from  any 
ryot,  the  plaint  shall  further  specify  the  quantity  of 
laud;  and  where  fields  have  been  numbered  in  a  Govern- 
ment survey,  the  number  (if  it  be  possible  to  give  it) 
of  each  field. 

Actyiofi8G2,      XLIV.     In  any  suit  hereafter  to  be  brought  for  rent 
(B'C<))  Si  2  under  the  provisions  of  this  Act,    if 

certain  case*  awJmi  to  it  shall  appear  to  the  Court  that  the 
the  plaintiff  additional  defendant  has,  without  reasonable  or 

probable  cause,  neglected  or  refused 
to  pay  the  amount  due  by  him,  and 
that  he  has  not,  before  the  institution  of  the  suit,  ten- 
dered such  amount  to  the  plaintiff,  or  his  duly  author- 
ized agent,  or  in  case  of  the  refusal  of  the  plaintiff  or 
such  agent  to  receive  the  amount  tendered,  has  not 
deposited  such  amount  in  the  Court  before  the  institution 
of  the  suit  in  manner  hereinafter  mentioned,  it  shall 
be  lawful  for  the  Court  to  award  to  the  plaintiff,  in 
addition  to  the  amount  decreed  for  rent  and  costs,  such 
damages,  not  exceeding  twenty-five  per  centum  on  the 
amount  of  rent  decreed,  as  the  Court  may  think  fit. 
These  damages,  if  awarded,  as  well  as  the  amount  of 
rent  and  costs  decreed  in  the  suit,  shall  carry  interest 
at  the  rate  of  twelve  per  centum  per  annum  from  the 
date  of  decree  until  payment  thereof. 

Notes. 

It  shall  be  laivful  for  the  Court  to  award  to  the  plaintiff,  fyc. — The 
power  to  award  damages  on  arrears  of  rent  is  within  the  discretion  of  the 
Court  (1  W.  R.,  290,  Zumeeroodeennissa  Khanum  v.  Clement  Phillipe). 
11  The  award  of  additional  damages,"  observes  Trevor,  J.,  "  is  dis- 
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cretionary  and  not  imperative  on  the  Courts,  and  before  awarding  these 
damages  the  Court,  in  the  exercise  of  its  discretion,  must  look  to  the 
condition  of  the  parties,  and  the  particular  hardship  inflicted  on  the 
landlord  by  the  omission  of  the  under-tenant  to  pay  his  rents,  before 
it  will  call  into  action  the  penal  terms  of  this  section "  (Gap  No. 
W.  R.,  Act  X,  22,  Baboo  Rambudhun  Singh  v.  Ranee  Sree  Koonwar). 
As  it  is  clearly  discretionary  to  award  such  damages,  the  refusal  to 
award  them  is  not  a  ground  for  special  appeal  (Gap  No.  W.  R., 
Act  X,  68,  Maharaja  Dheraj  Mahtab  Chand  Bahadoor  v.  Debendro 
Nath  Thakoor;  id.,  73,  Gopal  Lai  Thakoor  v.  Mahomed  Kadir).  The 
damages  are  awardable  under  this  section  only  when  the  Court  specially 
finds  that  the  "  defendant  has,  without  reasonable  or  probable  cause, 
neglected  or  refused  to  pay  the  amount  due  by  him."  It  has  been 
held  that  the  mere  pendency  of  an  enhancement  suit  cannot  of  itself 
excuse  for  withholding  from  paying  what  is  admittedly  due,  viz., 
the  old  rent.  The  damages  under  this  section  are  awardable  in 
addition  only  to  rent  and  costs,  and  are  to  be  regarded  as  in  substitution 
for,  and  not  in  addition  to,  the  interest  awardable  under  section  21 
of  this  Act  (1  W.  R.,  100,  Nobo  Kant  Dey  v.  Raja  Boroda  Kanth 
Roy  Bahadoor).  Damages  cannot  be  awarded  in  a  suit  for  arrears  of 
rent  at  an  enhanced  rate  to  be  fixed  by  a  Court  (1  W.  R.,  56,  Golam 
Ali  v.  Baboo  Gopal  Lai  Thakoor ;  id.,  58,  Sumeera  Khatoon  v.  Baboo 
Gopal  Lai  Thakoor). 

XLV.     In  any  suit  hereafter  to  be  brought  for  rent  Act  vi  of  1862 

under  the  provisions  of  this  Act,  if  it (B>  Cv>i  Si3< 
shall  appear   to  the   Court   that   the 
on  the  amount  sued  for     plaintiff  has  instituted  the  suit  against 

*eri  dsueddant  impr°"     tlie   de[erulant   without  reasonable  or 

probable  cause,  or  that  the  defendant 
had,  before  the  institution  of  the  suit,  duly  deposited  in 
the  Court,  in  the  manner  hereinafter  mentioned,  the  full 
amount  which  the  Court  shall  find  to  have  been  due  to 
the  plaintiif  at  the  date  of  such  deposit,  it  shall  be  lawful 
for  the  Court  to  award  to  the  defendant,  by  way  of 
compensation,  such  sum,  not  exceeding  twenty-five  per 
centum  on  the  whole  amount  claimed  by  the  plaintiff,  as 
the  Court  may  think  fit;  and  such  sum,  with  interest  at 
the  rate  of  twelve  per  centum  per  annum  until  payment 
thereof,  shall  be  recoverable  from  the  plaintiff  in  like 
manner  as  sums  ordered  to  be  paid  by  decrees  of  such 
Court. 

Notes. 

Compensation. — Before  imposing  a  penalty  as  prescribed  by  this 
section,  the  Court  should  carefully  weigh  the  evidence  and  assign 
reasons  why  it  thinks  that  arrears  are  not  due,  and  that  the  plaintiff 
has  instituted  the  suit  against  the  defendant  without  reaionable  or 

Q 
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probable  cause.  An  Appellate  Court  has  authority  to  award  damages 
under  this  section  if  it  finds,  after  considering  the  whole  evidence,  thai 
there  are  no  grounds  whatever  for  plaintiff's  case  (10  W.  R.,  339, 
Kamchunder  Surmah  Chowdhry  v.  Dagoo  Khan  and  others). 

Act  vi  of  1862      XL VI.     If    any   under-tenant  or  ryot  shall,  at  the 
'  ' Sl  Mai  Cutcherry  for  the  receipt  of  rents 

Under-tenant     may  11  ^  e  ^ 

after  previous  tender  or  other  place  where  the  rents  or  the 
of  rent  pay  it  into  ian(j  or  other  immoveable  property 

meS?;hwdthe  s^Se  held  or  cultivated  by  him  are  usually 
effect  as  payment  to  payable,  tender  payment  of  what  he 
the  zemindar.  ^^  consider  to  be  the  full  amount 

of  rent  due  from  him  at  the  date  of  the  tender  to  the 
zemindar  or  other  person  in  receipt  of  the  rent  of  such 
land ;  and  if  the  amounts  so  tendered  shall  not  be  accept- 
ed, and  a  receipt  in  full  shall  not  be  forthwith  granted,  it 
shall  be  lawful  for  the  under-tenant  or  ryot,  without 
any  suit  having  been  instituted  against  him,  to  deposit 
such  amount  in  the  Court  having  jurisdiction  to  enter- 
tain a  suit  for  such  rent,  to  the  credit  of  the  zemindar 
or  other  person  aforesaid :  and  such  deposit  shall  so  far 
as  the  under-tenant  or  ryot,  and  all  persons  claiming 
through  or  under  him,  are  concerned,  in  all  respects 
operate  as,  and  have  the  full  effect  of,  payment  then  made 
by  the  under-tenant  or  ryot  of  the  amount  deposited  to 
such  zemindar  or  other  person. 

Notes. 

A  party  is  not  entitled  to  benefit  from  a  deposit  under  this  section 
if  it  was  paid  in  without  a  previous  tender  to,  and  refusal  by,  the 
opposite  party  (15  W.  R.,  4,  Kristo  Protibur  v.  Alladinee  Dassee).  A 
ryot's  tender  of  payment  to  be  valid,  must  be  made  by  the  recognized 
tenant  and  at  the  proper  place,  and  to  a  person  authorized  to  receive  the 
same  (8  W.  R.,  138,  Dulli  Chand  v.  Meher  Chand  Sahoo  ;  16  W.  R., 
79,  Esan  Chunder  Roy  v.  Khajah  Assanoollah).  Tenants  who  have 
been  in  the  habit  of  depositing  in  Court  the  rent  due  to  a  landlord  in 
his  sole  name,  are  not  justified,  without  receiving  notice  or  order  to 
that  effect,  in  making  the  deposit  in  the  joint  names  of  that  landlord 
and  another  (24  W.  R.,  128,  John  Rudd  Rainey  v.  Nubo  Coomer 
Mookerjee).  In  making  the  tender  a  mistake  in  the  name  of  the 
talook  is  an  immaterial  error,  especially  when  there  is  no  doubt  that  the 
talookdar  is  aware  of  the  tender  being  made  (10  W.  R.,  101,  Wooma 
Churn  Sett  v.  Hurree  Pershad  Misser).  In  a  suit  for  rent,  where  an 
intervenor  on  his  own  account  who  pleads  a  deposit  in  Court  made  under 
this  section  is  made  a  defendant  by  the  Court,  the  fact  of  his  being  a 
defendant  does  not  give  rise  to  any  equity  as  between  the  plaintiff  and 
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the  other  defendants  (21  W.  R.,  277,  Gridharee  Lall  Siugh  v.  Chundee 
Pershad). 

This  section  applies  to  putnee  talookdars  ;  the  term  "  under-tenant" 
being  wide  enough  to  include  them.  A  putneedar  may  pay  into  Court 
under  this  section  such  sum  as  he  may  consider  to  be  due  to  the 
zemindar,  and  is  entitled  to  benefit  from  such  deposit  (22  W.  K.,  431, 
Thakoor  Dass  Gossain  v.  Peary  Mohun  Mookerjee). 

XL VII.     Such  deposit  shall  be  received  in  such  Court  Act  vi  of  1862 

on  the  application  of  the  under-tenant  ^B'  c'^' Sl  5l 

Proceedings  on  pay-  rr  i  •  i     • 

ment  of  rent,  into  or  ryot,  or  his  agent,  made  m  writing, 
Court,  and  on  the  under-tenant  or  ryot,  or 

his  agent,  making  a  declaration  in  the  form,  or,  as  nearly 
as  circumstances  will  admit,  in  the  form  set  forth  in  the 
Schedule  (A)  hereto  annexed,  and  the  Court  shall  give  a 
receipt  for  the  same  under  its  seal.  If  the  declaration 
shall  contain  an  averment  which  the  perso'n  making  the 
declaration  shall  know  or  believe  to  be  false,  or  shall  not 
know  or  believe  to  be  true,  such  person  shall  be  subject 
to  punishment  according  to  the  law  for  the  time  being  in 
force  for  the  punishment  of  giving  or  fabricating  false 
evidence.  Upon  receiving  the  money  so  deposited,  the 
Court  shall  issue  a  notice  to  the  person  to  whose  credit 
it  has  been  deposited,  in  the  form  set  forth  in  the  Sche- 
dule (B)  hereto  annexed ;  and  such  notice  shall  be  served 
by  the  Court,  without  the  payment  of  any  fee,  either 
upon  the  person  to  whom  it  is  addressed,  or  upon  his 
Naib,  Gomastah,  or  other  agent ;  and  in  the  absence  of 
any  such  agent,  it  shall  be  served  by  sticking  up  a  copy 
of  the  same  in  the  said  Court,  and  another  copy  upon 
the  Mai  Cutcherry  for  the  receipt  of  rents,  or  other  place 
where  the  rents  are  usually  paid  for  the  land  in  respect 
of  which  the  money  has  been  deposited.  If  the  person 
to  whom  such  notice  is  issued,  or  his  duly  authorized 
agent,  shall  appear  and  apply  that  the  money  in  deposit 
be  paid  to  him,  it  shall  be  immediately  made  over 
to  him. 

XL VIII.     The  defendant  in  any  suit  instituted  under  Act  yi  of  isez 

Effect     of   payment      ™J    <>?    the     provisions     of    this      Act1 

into  Court  after  insti-  may,  if  he  have  duly  tendered  the 
tutionof  a  suit  ifpre-  fiame  to  the  plaintiff  before  the  insti- 

vious  tender  made.  .  c      ,l  .  .  ^ 

tution   ot   the    suit,    pay   into    Court 
such  sum  of  money  as  such  defendant  may   consider  to 
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be  due  to  the  plaintiff,  without  paying  in  any  costs 
incurred  by  the  plaintiff  up  to  the  time  of  such  pay- 
ment, and  such  sum  shall  be  immediately  paid  out  of 
Court  to  the  plaintiff.  If  after  such  payment  the  plain- 
tiff elects  to  proceed  in  the  suit,  and  ultimately  recovers 
no  further  sum  than  shall  have  been  paid  into  Court, 
the  plaintiff  shall  be  charged  with  the  whole  costs  of 
the  suit  incurred  by  the  defendant;  but  if  the  plaintiff 
ultimately  recovers  a  further  sum  than  shall  have  been 
paid  into  Court,  the  defendant  shall  be  charged  with  the 
whole  costs  of  the  suit. 

Act  vi of  1862      XLIX.     The  defendant  in  any  suit  instituted  under 
(B.  o.),  s.  8.  f   tj      provisions   of   this    Act 

Effect  of  such  pay-  J         .  r        . 

ment  into  Court,  if  no  may,  without  having  made  any  tender 
previous  tender  made,  before  action  brought,  pay  into  Court 
such  sum  of  money  as  he  shall  consider  to  be  due  to  the 
plaintiff,  together  with  the  costs  (to  be  fixed  by  the  Court, 
if  necessary,  as  of  a  suit  originally  instituted  for  the 
amount  so  paid  into  Court)  incurred  by  the  plaintiff  up 
to  the  time  of  such  payment,  and  such  sum  shall  imme: 
diately  be  paid  out  of  Court  to  the  plaintiff.  If  after 
such  payment  the  plaintiff  elects  to  proceed  in  the  suit, 
and  ultimately  recovers  no  further  sum  than  shall  have 
been  paid  into  Court,  he  shall  be  charged  with  all  costs 
incurred  by  the  defendant  subsequently  to  such  payment, 
but  if  the  plaintiff  ultimately  recovers  a  further  sum  than 
shall  have  been  paid  into  Court,  the  defendant  shall  be 
charged  with  costs  as  upon  a  suit  originally  instituted, 
for  the  whole  amount  for  which  the  plaintiff  ultimately, 
obtains  a  decree,  but  shall  have  credit  thereout  for  the 
amount  of  costs  paid  into  Court  by  him  in  the  first 
instance. 

L.     No  warrant  of  arrest  before  judgment  shall  be 
No  warrant  of  arrest     issued  in  a  suit  for  arrears  of  rent 
before  judgment.  due  in  respect  of  a  dependent  talook 

or  other  transferable  tenure  which  may  be  liable  to  sale 
in  execution  of  any  decree  which  may  be  passed  in  the 
case. 

Notes. 

Compare  section  74  of  Act  VIII  of  1859,  which  permits  arrest  before 
judgment  in  suits  for  moveable  property,  &c.  This  section  is  one  of 
those  that  provide  special  procedure  in  rent  suits. 
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LI.     It   shall   be   lawful   for  any  person  entitled  to 

recover  the  possession  of  land  under 

Mesne  profits.  c     ,  .   .  r     ,  . 

any  or  the  provisions  or  this  Act  to 
include  in  his  plaint  a  claim  for  inesne  profits  of  the 
laud. 

Notes. 

Under  Act  X  of  1859,  a  suit  for  mesne  profits  could  not  be  main- 
tained ;  the  present  section  is  therefore  an  innovation. 

Wassilat. — Obstruction  to  possession  may  be  the  ground  of  a  claim 
for  damages,  but  it  cannot  support  a  claim  for  wassilat  unless  there  has 
been  dispossession  and  the  claimant  has  been  prevented  from  enjoying 
rents  and  profits  (15  W.  R.,  221,  Churn  Singh  v.  Rungoo  Singh).  A 
claim  to  mesue  profits  is  a  claim  for  such  damages  as  will  reasonably 
indemnify  the  claimant  for  loss  occasioned  in  regard  to  rents  and  profits 
in  consequence  of  wrongful  dispossession,  and  as  a  foundation  therefore 
for  such  claim,  the  question  as  to  plaintiff's  having  been  wrongfully  kept 
out  of  possession  by  defendant  must  be  first  put  in  issue  and  deter- 
mined (21  W.  R.,  3,  Bhookuu  Singh  v.  Bohuree  Singh).  To  establish 
a  claim  for  wassilat,  it  is  incumbent  on  a  plaintiff  to  show,  first,  that  he 
was  entitled  to  possession  during  the  period  for  which  wassilat  is 
claimed ;  and,  secondly,  that  he  was  wrongfully  kept  out  of  that 
possession  by  the  defendants  for  such  period  (21  W.  R,  27G,  Dwarka- 
ram  Misser  v.  Jogessur  Lall).  Mesne  profits  ought  not  to  be  estimated 
for  any  period  during  which  the  defendant  who  is  to  be  made  respon- 
sible for  them  was  not  active  in  keeping  the  plaintiff  out  of  possession 
(21  W.  R.,  269,  Indurjeet  Singh  v.  Baboo  Radhey  Singh).  A  party  who 
has  been  active  in  wrongfully  keeping  another  out  of  the  possession 
and  enjoyment  of  property  is  liable  for  consequential  damages,  whether 
he  derived  any  profit  himself  from  the  possession  of  the  land  or  not 
(12  W.  R.,  354,  Sama  Sunkur  Chowdhry  v.  Srinath  Banerjee  ;  21  W.  R, 
246,  Ghoogly  Sahoo  v.  Chundee  Pershad  Misser;  15  W.  R.,  196, 
Bikumber  Singh  v.  Raj  Chunder  Ghose).  Mesne  profits  claimed  for  a 
period  of  dispossession  are  essentially  damages  ;  and  every  suit  brought 
to  recover  mesne  profits  must,  by  Act  VIII  of  1859,  section  7,  include 
the  whole  claim  arising  out  of  the  cause  of  action  which  gives  the 
ground  for  the  claim  (21  W.  R.,  223,  Mussamut  Ron  Kooer  v. 
Ram  Tohul  Roy). 

A  regular  suit  for  mesne  profits  will  lie  after  a  suit  for  possession, 
if  in  the  latter  no  question  of  mesne  profits  was  raised  or  decided 
(12  W.  R.,  5,  Protab  Chunder  Burrooah  v.  Ranee  Surnomoyee ;  14  W. 
R.,  92,  Chowdhry  Imad  Ali  v.  Boonyad  Ali  and  others).  A  suit  for 
possession  of  land  with  wassilat  was  dismissed  by  the  first  Court.  The 
plaintiff  appealed  only  as  to  possession  of  the  land,  and  he  obtained 
a  decree  for  possession,  no  mention  being  made  of  wassilat.  After- 
wards, in  execution  of  that  decree,  he  got  possession,  and  thereupon 
instituted  the  present  suit  for  wassilat  from  the  time  of  dispossession 
up  to  the  time  of  the  decree  of  the  Appellate  Court :  it  has  been  held 
that  his  suit  was  not  barred  either  by  section  7  or  2  or  196,  Act  VIII 
of  1859,  or  by  section  11  of  Act  XXIII  of  1861  (13  W.  R.,  F.  B.,  15, 
Protab  Chuuder  Burrooah  v.  Rauee  Surnomoyee). 
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When  Act  XIV  of  1859  was  in  force,  a  suit  for  mesue  profits  was 
subject  to  six  years'  limitation  (17  W.  R.,  209,  Hureehur  Mookerjee  v. 
Mollah  Abdoolbur).  The  new  Limitation  Act  has  reduced  that  period 
to  three  years  (vide  Act  IX  of  1871,  Schedule  2,  Art.  109).  The 
Schedule  provides  that  the  cause  of  action  arises  when  the  profits  are 
wrongfully  received  by  the  defendant.  But  where  the  amount  of  mesne 
profits  cannot  be  ascertained  till  after  the  end  of  the  year,  the  cause 
of  action  does  not  arise  until  the  end  of  the  year  (10  W.  R.,  486, 
Eyjnath  Pershad  v.  Badhoo  Sing;  17  W.  R.,  208,  Thakoor  Dass 
Acharjee  v.  Shoshee  Bhushuu  Chatterjee ;  19  W.  R.,  87,  Chowdhry 
Wahid  Ali  v.  Mussamut  Jumaye).  The  cause  of  action  in  respect  to 
rnesne  profits  accrues  on  the  date  on  which,  but  for  the  fact  of  dis- 
possession, the  plaintiff  would  have  been  entitled  to  receive  them 
(3  Ben.  Law  Rep.,  App.  61,  Lukhee  Cant  Doss  v.  Ram  Dyal  Doss). 
Parties  in  possession  are  liable  for  wassilat  to  the  legal  owners  whom 
they  keep  out  of  possession,  even  though  there  was  no  mala  fides  on 
their  part  (10  W.  R.,  486,  Byjnath  Pershad  v.  Budhoo  Singh).  * 

Principle  on  which  wassilat  is  calculated. — The  principle  upon  which 
mesne  profits  are  awarded  is  that  a  party  is  entitled  to  receive  from  the 
person,  but  for  whose  wrongful  act  he  would  have  realized  profits, 
damages  in  such  a  shape,  and  to  such  an  extent,  as  to  cover  his  loss 
(11  W.  R.,  25,  Mobarik  Ali  v.  Boistub  Churn  Chowdhry).  The 
proper  principle  applicable  to  a  case  in  which  the  person  liable  to 
mesne  profits  has  not  let  the  lands  to  tenants,  but  has  himself 
occupied  and  cultivated  it,  growing  on  it  indigo  and  other  crops,  is 
not  to  assess  wassilat  according  to  the  value  of  the  manufactured 
indigo  or  other  crops,  but  according  to  what  would  have  been  a  fair 
and  reasonable  rent  for  the  land,  if  the  same  had  been  let  to  a  tenant 
during  the  period  of  the  unlawful  occupation  of  the  wrong-doer 
(9  W.  R.,  445,  F.  B.,  Ranee  Asmed  Kooer  v.  Maharanee  Inderjeet 
Kooer;  ib.,  473,  Sreenath  Bose  v.  Nobin  Chunder  Bose).  Where 
the  plaintiff  is  a  cultivator,  or  himself  uses  or  wishes  to  use  the 
land,  the  principle  on  which  wassilat  decreed  to  him  ought  to  be 
calculated,  is  what  he  would  have  made  by  himself  holding  possession 
(13  W.  R.,  37,  Sowdaminee  Dabia  v.  Anund  Chunder  Haldar;  16 
W.  R.,  21,  Nursing  Roy  and  others  v.  John  Anderson ;  19  W.  R.,  125, 
Nursing  Roy  v.  John  Anderson ;  17  W.  R.,  348,  Shisteepershad 
Chuckerbutty  v.  Kumlakant  Roy;  15  W.  R.,  428,  Huruck  Lai  Shahav. 
Srinibash  Kurmokar).  Per  contra,  it  has  been  held  by  Loch,  J.,  that  in 
a  suit  for  mesne  profits,  where  the  wrong-doer  had  prevented  the  plaintiff 
from  cultivating  the  land,  he  was  liable  to  pay  for  such  land  as  he 
cultivated  himself,  or  allowed  to  remain  waste,  what  would  have  been 
a  fair  and  reasonable  rent  if  the  land  had  been  let  to  a  tenant  during 
the  period  of  its  unlawful  occupation  (11  W.  R.,  533,  Tripoora  Soon- 
duree  Debia  v.  Coomar  Promothonath  Roy;  10  W.  R.,  463,  Promotho- 
nath  Roy  v.  Tripoora  Soonduree  Debia  ;  14  W.  R.,  294,  Madhubchunder 
Dutt  v,  Haradhun  Paul  Sootrodhur).  The  same  learned  Judge  observed 
(in  the  case  of  Musst.  Rookinee  Kooer  v.  Ram  Tuhul  Roy,  to  be 
found  at  p.  156  of  the  W.  R.,  Vol.  XVII)  that  "the  loss  of  tire 
party  wrongfully  kept  out  of  possession  must  generally  be  measured  by 
the  actual  profits  arising  from  the  usufruct  of  the  land  during  that 
time,  on  an  occupation  of  the  same  character  as  that  of  the  party 
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wrongfully  kept  out  of  possession,  at  the  date  of  his  ouster  or  of  the 
last  legal  occupant  whom  the  plaintiff  claims  to  succeed  to,  if  the 
plaintiff  himself  never  entered  into  possession.  Thus,  if  the  lands  had 
been  held  by  tenants,  the  judgment-debor  would  be  answerable  for  the 
rents  which  he  realized  from  them ;  if  the  last  rightful  occupant  had 
held  the  lands  in  his  possession  and  cultivated  them  himself,  the 
debtor  is  answerable  to  the  decree-holder  for  the  profits  which  he,  the 
decree-holder,  might  have  made  out  of  those  lands  by  continuing  to 
hold  them  in  the  same  way."  An  ordinary  cultivating  ryot,  recovering 
possession  after  ejectment,  is  entitled  to  get  as  mesne  profits  the  net 
amount  that  he  himself  would  have  got  from  the  land  had  it  remained 
in  his  own  cultivation  (17  W.  K.,  348,  Shisteepershad  Chuckerbutty  v. 
Kumalakant  Roy;  11  W.  R.,  461,  Bhyrochunder  Mojoomdar  v. 
Romun  Doss  Mookerjee;  12  W.  R.,  104,  Mahomed  Azmul  v.  Chadey 
Lall  Panday).  Mesne  profits  are  not  what  a  party  wrongfully  in 
possession  might  have  collected,  but  what  the  party  wrongfully  kept 
out  of  possession  might  have  collected,  but  for  the  intervention  of  the 
wrong-doer  (23  W.  R.,  108,  Tiluckchand  Baboo  v.  Musst.  Sodaminee 
Dassee).  The  rule  for  the  assessment  of  mesne  profits  is  that  the 
right  of  the  true  owner  is  to  all  the  profits  of  the  land,  and  not  merely 
to  the  amount  of  the  cash  collections,  during  the  time  that  he  is 
illegally  kept  out  of  possession,  and  the  trespasser  must  be  held 
responsible  for  all  that  he  has  realized  and  receive  credit  for  every- 
thing for  which  he  is  entitled  to  credit,  such  as  rents  paid  and  charges 
for  collection.  He  does  not  lessen  his  responsibility  by  remitting  rent 
or  neglecting  to  make  collections  (16  W.  R.,  171,  Kalee  Debia  v. 
Modoo  Soodun  Chowdhry).  The  mode  of  estimating  the  amount  of 
mesne  profits  in  respect  of  a  talook  held  by  plaintiff  under  defendant 
is  to  ascertain  the  amount  of  profits  which  plaintiff  could  have  realized 
from  the  talook,  if  he  had  not  been  dispossessed  therefrom  by  the 
wrongful  act  of  defendant.  The  amount  of  rent  payable  by  plaintiff  to 
defendant  ought  to  be  deducted  from  the  gross  collections  of  the  talook. 
In  the  case  of  negligence  on  the  part  of  the  defendant,  he  must  bear 
the  consequence.  With  regard  to  abwabs  collected  by  the  defendant, 
the  plaintiff  is  not  entitled  to  be  indemnified.  In  calculating  mesne 
profits,  besides  dakhillas  other  evidence  should  be  considered  (17  W. 
R.,  257,  Bhyrub  Chunder  Mojoomdar  v.  Huroprosunno  Bhuttacharjee 
Chowdhry). 

A  successful  claimant  in  ejectment  is  entitled  to  claim  mesne  profits, 
not  only  against  the  defendant  against  whom  he  has  obtained  a  decree 
for  possession,  but  also  against  an  ijaradar  who  has  taken  an  ijara  of 
the  property  pending  the  litigation  (17  W.  R.,  148,  Biddyamoyee 
Debia  Chowdhrain  v.  Ram  Lall  Misser).  The  plaintiff  is  entitled  to 
bring  his  action  to  recover  mesne  profits  from  the  party  in  possession, 
but  not  from  the  ryots  who  may  have  paid  rents  to  the  party  in  posses- 
sion (12  W.  R.,  35,  Woomesh  Chunder  Roy  v.  Markund  Mookerjee). 
A  decree  for  wassilat  for  a  larger  sum  than  that  mentioned  in  the  plaint 
was  upheld  in  appeal  on  the  ground  that  the  plaint  did  not  profess  to 
do  more  than  give  the  approximate  value  of  the  produce  of  the  land 
(16  W.  R.,  302,  Peary  Soonduree  Dassee  v.  Eshan  Chunder  Bose). 
But  where  a  plaintiff  has  specially  fixed  the  rate,  it  has  been  held  that 
he  is  bound  by  his  own  assessment  of  mesne  profits  (7  W.  R.,  140, 
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Karoo  Lai  Thakoor  v.  Forbes).  Where  a  decree  awards  mesne  profits 
up  to  the  date  of  institution  of  the  suit,  the  Court  executing  it  has  no 
power  to  give  more  (15  "W.  R.,  292,  Janokee  Nath  Mookerjee  v.  Raj 
Kisto  Singh  ;  18  W.  R.,  122,  Syud  Shah  Ameer  Ahmed  v.  Syed  Shah 
Zameer  Ahmud). 

Act  x  of  1859,      LII.     Any  person  desiring  to  eject  a  ryot  or  to  cancel 

a  lease  on  account  of  non-payment  of 

Suits  for  ejectment  arrears  of  rpnf  ninv  S11P  for  eiipli 
or  cancelment  of  lease.  1C'  "1£V  SUG  .TOf  SUC 

ejectment  or  cancelment  and  for  re- 
covery of  the  arrear  in  the  same  action,  or  may  adduce 
any  unexecuted  decree  for  arrears  of  rent  as  evidence  of 
the  existence  of  sucli  arrear  in  a  suit  for  such  ejectment 
or  cancelment.  In  all  cases  of  such  suits  for  the  eject- 
ment of  a  ryot  or  the  cancelment  of  a  lease,  the  decree 
shall  specify  the  amount  of  the  arrear,  and  if  such 
amount,  together  with  interest  and  costs  of  the  suit, 
be  paid  into  Court  within  fifteen  days  from  the  date  of 
the  decree,  execution  shall  be  stayed. 

Notes. 

Suits  for  ejectment  or  cancelment  of  lease. — Under  this  section  a  land- 
lord has  two  courses  provided  for  him :  he  may  either  sue  separately 
for  cancelment  and  adduce  an  unsatisfied  decree  in  evidence  of  the 
existence  of  an  arrear,  or  he  may  sue  simultaneously  for  an  arrear  of 
rent  and  for  the  cancelment  of  a  lease  in  the  same  action  (7  W.  R., 
374,  Sheik  Mahomed  Hossein  v.  Boodhun  Singh).  Where  a  suit  is 
brought  both  to  recover  arrears  of  rent  and  to  eject  a  ryot,  it  falls 
under  the  purview  of  this  section  and  not  within  section  22  (18  W. 
R.,  477,  Sheik  Abdoor  Ruhman  v.  Digamburee  Dassee). 

In  all  cases  of  such  suits  for  the  ejectment  of  a  ryot,  fyc. — This  section 
applies  to  all  cases  of  suits  for  the  ejectment  of  a  ryot  or  for  the  can- 
.celment  of  a  lease  for  the  non-payment  of  rent.  It  applies  not  only 
to  cases  in  which  it  is  sought  to  eject  a  ryot  under  section  22  for  non- 
payment of  rent  or  for  the  cancelment  of  a  lease  for  non-payment  of 
rent  under  section  23,  but  also  to  cases  in  which  it  is  sought  to  cancel 
a  lease  or  to  eject  a  ryot  for  non-payment  of  rent  under  an  express 
stipulation  contained  in  the  engagement  between  the  parties  that,  in 
the  event  of  non-payment,  the  lease  shall  be  forfeited.  The  words  are 
general  "  in  all  cases  of  suits,"  and  not  in  all  cases  of  suits  brought 
for  the  purpose  of  enforcing  the  provisions  of  section  23  (10  W.  R., 
F.  B.,  12,  Jan  Ali  Chowdhry  v.  Nitty enund  Bose).  Thus  a  ryot  or 
lease-holder  whose  liability  to  be  ejected  arises  under  any  special  stipu- 
lation in  the  contract  between  him  and  his  landlord  may  protect  himself 
from  ejectment  by  paying  into  Court  the  arrear,  with  costs  and  interest, 
within  fifteen  days  from  the  date  of  the  decree  (7  W.  R.,  374,  Sheik 
Mahomed  Hossein  v.  Bhoodhun  Singh ;  1  Hay,  573,  Solano  v.  Mirza 
Hoormut  Bahadoor ;  11  W.  R.,  201,  Kumala  Sahoy  v.  Ram  Ruttun 
Neogy ;  6  W.  ii.,  Act  X,  64,  Fitzpatrick  v.  Gowau  ;  and,  last  of  all,  18 
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W.  R.,  477,  Sheik  Abdoor  Ruhman,  which  makes  the  Full  Bench  ruling 
of  the  10th  volume,  passed  with  reference  to  section  78  of  Act  X 
of  1859,  applicable  to  -this  section,  both  being  precisely  in  the  same 
words).  This  section  does  not,  however,  apply  to  the  case  of  talookdars  ; 
and  therefore  the  Full  Bench  ruling  of  the  10th  volume  is  not  applicable 
to  them;  that  decision  applies  to  ryots  alone  (22  W.  R.,  376,  Mumtaz 
Bibee  v.  Grish  Chunder  Chowdry).  Under  this  section,  a  decree  for 
ejectment  must  be  conditional  on  the  defendant  not  paying  the  decreed 
rent  within  fifteen  days  (6  W.  R.,  Act  X,  37,  Lander  v.  Benode  Lai 
Ghose  ;  id.,  48,  Kadir  Gazee  v.  Mohadebee  Dossee;  id.,  64,  Buksh  Ali  v. 
Ramtunoo  Gui).  The  fifteen  days'  grace  allowed  by  this  section  to  a 
lessee  prior  to  ejectment  cannot  be  negatived  by  any  condition  in  the 
lease  (16  W.  R.,  151,  Madhub  Chunder  Adit  Chowdhry  v.  Ram  Kaloo 
Beeparee).  A  Court  has  power  to  extend  the  period  of  grace  and  to 
stay  the  execution  of  a  decree  for  ejectment  for  a  longer  period  than 
fifteen  days.  Where  a  decree  is  appealed  against,  the  time  of  grace  shall 
commence  from  the  date  of  the  decree  of  the  Appellate  Court.  For, 
in  order  to  save  a  tenure,  the  defendant  must  not  only  deposit  the  costs 
of  the  first  Court,  but  also  those  of  the  Appellate  Court  (2  Wyman's 
Reports,  75,  Nobo  Kishto  Mookerjee  v.  Ramessur  Goopto ;  18  W.  R., 
412,  Rao  Banee  Ram  v.  Pran  Nath  Shaha  Koyal ;  id.,  477,  Sheik 
Abdoor  Ruhman  v.  Digamburee  Dassee).  So  also,  where  there  has 
been  a  review,  the  period  of  grace  dates  from  the  passing  of  the  final 
decision  (2  Hay,  595,  Radha  Mohun  Mundul  v.  Bakshi  Begum).  A 
zemindar  cannot  eject  a  ryot  under  a  decree  under  this  section  if  a 
third  party  pays  in  the  amount  decreed,  on  the  allegation  that  he  is  the 
transferee  of  the  right  and  title  of  the  original  tenant.  The  letter  of 
the  law  does  not  assert  that  the  arrear  is  to  be  paid  in  by  the  tenant 
and  not  by  his  transferee,  or  by  any  other  party  interested  in  saving  a 
forfeiture  of  the  tenure  (2  Hay,  527,  Saroda  Pershad  Roy  Chowdhry 
v.  Nobin  Chand  .Dutt). 

Payment  into  Court  by  a  judgment-debtor  within  fifteen  days  from 
the  date  of  decree  of  rent,  interest,  and  costs,  with  a  protest  as  to 
the  sum  improperly  charged  against  him  as  interest,  is  a  sufficient 
payment  within  the  meaning  of  this  section  to  save  him  from  liability 
to  be  ejected  from  his  tenure.  There  is  no  analogy  between  deposits 
made  to  prevent  the  sale  of  mortgaged  property  and  payments  made 
under  the  provisions  of  this  section  (17  W.  R.,  462,  Srishtidhur 
Dey  v.  Doorga  Narain  Nag).  Where,  in  a  suit  for  the  rent  of  the 
current  year  and  for  ejectment,  supported  by  a  previous  unsatisfied 
decree,  a  decree  was  passed  for  the  rent  of  the  current  year  withoiit 
including  the  A  amount  claimed  under  the  previous  unsatisfied  decree,  it 
was  held  that  the  defendant,  having  paid  the  amount  of  arrear  specified 
in  the  decree,  had  saved  himself  from  ejectment  (Gap  No.  W.  R., 
Act  X,  29,  Savi  v.  Mohesh  Chunder  Bose).  A  tenure  is  not  liable  to 
forfeiture  for  non-payment  of  rents  arising  from  the  existence  of  some 
bond  fide  dispute  (1  W.  R.,  130,  Musst.  Bechun  v.  Musst.  Eedun). 
A  tenant  who  has  not  wilfully  broken  any  of  the  essential  stipulations 
of  his  covenant,  or  has  not  injured  his  lessor's  property,  may  be  entitled 
to  the  benefit  of  this  section  (8  W.  R.,  138,  Dulli  Chand  v.  Meher 
Chand  Sahoo).  Where  a  defendant  wants  the  equitable  consideration 
of  a  Court  in  matters  of  ejectment  for  the  non-compliance  with  any 
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of  the  conditions  in  a  lease,  he  must  show  by  his  conduct  that  he  is 
entitled  to  such  relief  (18  W.  E.,  218,  Chunder  Nath  Misser  v.  Sirdar 
Khan).  A  landlord  cannot  sue  for  cancelment  of  a  lease  and  ejectment 
under  section  23  after  he  has  sued  for  and  realized  the  arrears  of  rent 
due,  although  the  pattah  authorizes  him  to  eject  for  non-payment  of 
rent  (7  W.  R.,  20,  Woomesh  Chunder  Chatterjee  v.  Sheik  Kumurooddeen 
Lushkur).  Receipt  of  rent  subsequent  to  a  decree  for  ejectment  under 
this  section  from  a  tenant  against  whom  the  decree  was  passed,  renders 
the  execution  of  the  decree  impossible  (7  W.  R.,  142,  Nubo  Kishen 
Mookerjee  v.  Hurish  Chunder  Banerjee). 

The  cases  cited  under  sections  22  and  23  may   be   read   with   those 
tinder  the  present  section. 

LIIL     Whenever  in  any  suit  brought  l>y  any  zemindar 
n  or  other  person  in  receipt  of  the  rent 

Court  to  issue  imme-  .  '    ,  . 

diate  execution  in  or  land,  to  eject  any  cultivator  not 
certain  cases.  having  a  right  of  occupancy,  or  to 

eject  any  farmer  or  other  tenant  holding  only  for  a 
limited  period  after  the  determination  of  his  lease  or 
tenancy,  or  any  agent  after  the  determination  of  his 
agency,  or  to  enforce  any  attachment  or  ejectment  ex- 
pressly authorized  by  any  Regulation  or  Act,  the  Court 
shall  pass  a  decree  in  favor  of  the  plaintiff,  no  application 
in  the  form  provided  in  section  212  of  the  said  Act 
VIII  of  1859  shall  be  necessarv,  but  the  Court  shall 

i/    / 

forthwith,  upon  the  plaintiff  depositing  in  Court  the 
necessary  expenses,  make  an  order  for  delivery  of  pos- 
session in  execution  of  the  decree.  Provided,  however, 
that  in  cases  to  which  section  52  of  this  Act  is  appli- 
cable, no  such  order  shall  be  made  until  after  the  expira- 
tion of  fifteen  days  from  the  date  of  the  decree. 

LIV.     It  shall  not  be  lawful  for  the  Court  to  entertain 
When  execution  not    an7  application  for  stay  of  execution 
to  be  stayed  pending     of  any  such  order  pending  any  appeal, 
appeal,  and  no  person,  who  shall   have  been 

evicted  under  any  such  order,  shall  be  restored  to  posses- 
sion, so  long  as  the  decree  under  which  such  order  was 
issued  shall  remain  unreversed, 

Notes. 

Summary  execution. — It  will  be  observed  that  summary  execution 
cannot  be  issued  in  cases  covered  by  section  52  of  this  Act, — i.e.,  those 
of  (a)  ryots  having  a  right  of  occupancy  or  holding  under  an  uuexpired 
lease  ;  and  (6)  farmers,  &c.,  whose  interest  is  not  permanent  or  trans- 
ferable, and  whose  lease  is  liable  to  cancelment  for  arrears.  In  these 
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cases  an  interval  of  fifteen  days  must  elapse  between  the  decree  and  the 
issue  of  execution  (vide  sections  22  and  23  of  this  Act). 

The  word  "  reversed  "  in  this  and  the  52nd  section  means  reversed  in 
respect  of  that  part  of  the  arrears  which  is  contested  in  the  Appellate 
Court  (24  W.  R.,  185,  Pattarey  Sircar  v.  Moharanee  Surnomoyee,  per 
L.  S.  Jackson,  J.) 

LV.     When  a  decree  is  given  for  the  delivery  of  a  Act  x  of  1359, 

Court  to  grant  pattah       Pattab»  if  tllG  Pei'SOU    ^quired  by    the  '"  ^ 

on  recusance  of  party  decree  to  grant  such  pattah  refuse  or 
required  to  do  so.  delay  to  grant  the  same,  the  Court 

may  grant  a  pattah  in  conformity  with  the  terms  of  the 
decree  under  the  signature  and  seal  of  such  Court,  and 
such  pattah  shall  be  of  the  same  force  and  effect  as  if 
granted  by  the  person  aforesaid. 

LVI.     When  a  decree  is  given  for  the  delivery  of  a  Act  x  of  i85», 

kubooleut,   if  the  person  required  by  s' 8l< 

So    decree   to  have       ,  i        i  ,  i    i      i        i       , 

the  force  of  a  kubooleut,  the  decree  to  execute  such  kubooleut 
on  recusance  of  the  shall  refuse  to  execute  the  same,  the 
party  required  to  fur-  Decree  shall  be  evidence  of  the  amount 

msh  one.  ,,  i    •        i  i       />  i 

or  rent  claimable  from  such  person, 
and  a  copy  of  the  decree  under  the  signature  and  seal 
of  the  Court  shall  be  of  the  same  force  and  effect  as  a 
kubooleut  executed  by  the  said  person. 

Notes, 

Before  a  decree  which  requires  a  person  to  execute  a  kubooleut  can  be 
used  as  evidence  of  the  amount  of  the  rent  claimable,  the  decree-holder 
must  take  the  steps  prescribed  in  this  section,  i.e.,  must  call  upon  the 
judgment-debtor  to  execute  the  kubooleut ;  and  that  when  he  refuses 
to  do  so,  then  only  that  the  decree  for  a  kubooleut  shall  be  evidence 
against  him.  The  omission  of  the  plaintiff  to  require  the  defendant 
to  execute  a  kubooleut  is  most  material,  and  not  to  be  overlooked  (20 
W.  R.,  273,  Hira  Lall  Seal  v.  Jobeer  Mollah  ;  21  W.  R,,  33,  Shaikh  Misser 
v.  Kazee  Syud  Naser  Ali). 

LVII.     Process  of  execution  in  any  suit  instituted  Act  vi  of 

Processes        against      U.nder  tllis  Act  maJ  be  issued   against  ° 

person  and  property  not  either  the  person  or  the  property  of 
to  issue  simultaneously.  a  judgment-debtor,  but  process  shall 
not  be  issued  simultaneously  against  both  the  person 
and  property. 

Notes. 

Simultaneous  issue  of  process. — -Under  section  201  of  the  Civil  Pro- 
cedure Code,  in  decrees  for  money,  the  judgment-creditor  has  an 
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uncontrolled  option  whether  he  will  proceed  in  the  first  instance  against 
the  property  or  person  of  the  judgment-debtor,  or  against  both.  Under 
section  15  of  Act  XXIII  of  18G1,  it  would  appear  that  the  Court  is  bound 
to  admit  the  application  for  execution  if  it  is  in  due  form  ;  and  when 
it  is  admitted,  to  order  execution  of  the  decree  according  to  the  nature 
of  the  application.  But  the  Court  may,  in  its  discretion,  refuse  execution 
against  the  person  and  property  at  the  same  time  (8  W.  R.,  282,  F.  B., 
Davis  &  Co.  v.  Middleton). 

Act  x  of  1859,      LVIII.     No  process  of  execution  of  any  description 

s>  92>  Limitation  of  three     whatsoever  shall  be  issued  on  a  judg- 

years  to  issue  of  pro-     nient  in  any  suit  for  any  of  the  causes 

cess  of  execution.  of  action  mentiOned  in  section  27,  28, 

29,  or  30  of  this  Act  after  the  lapse  of  three  years  from 
the  date  of  such  judgment,  unless  the  judgment  be  for  a 
sum  exceeding  five  hundred  rupees,  in  which  case  the 
period  within  which  execution  may  be  had  shall  be  regu- 
lated by  the  general  rules  in  force  in  respect  to  the 
period  allowed  for  the  execution  of  decrees  of  the  Court. 

Notes. 

No  process  of  execution,  &c.,  shall  be  issued,  c&c. — Under  this  section  no 
process  of  execution  can  issue  after  the  lapse  of  three  years  from  the 
date  of  the  judgment,  unless  the  decree  be  for  a  sum  exceeding  500 
rupees  (3  W.  R.,  Act  X,  131,  Prosunno  Coorner  Surmah  v.  Ram 
Mohun  Sircar).  The  privilege  of  keeping  a  decree  alive  by  bond  fide 
proceedings  within  three  years  before  the  date  of  the  last  application 
for  execution  cannot  be  enjoyed  by  holders  of  decrees  for  sums  below 
500  rupees  (3  W.  R.,  Act  X,  157,  Bemola  Debia  v.  Nil  Kunto  Shen;  13 
W.  R.,  295,  Shaikh  Hossein  Ali,  petitioner).  "We  think,"  observed 
Peacock,  C.J.,  and  Markby,  J.,  "  that,  giving  a  reasonable  construction 
to  this  section,  the  meaning  is  that  no  execution  shall  issue  upon  a 
decree  unless  a  proper  application  for  execution  be  made  within  three 
years  from  the  date  of  decree.  If  the  meaning  of  the  section  is  that 
the  warrant  of  execution  must  be  signed  within  three  years,  a  party 
might  be  deprived  of  the  fruits  of  his  judgment  in  a  case  in  which  he 
has  to  execute  it  against  heirs  or  representatives  of  the  judgment-debtor, 
though  he  may  have  acted  with  the  greatest  diligence.  So  if  he  makes 
his  application  within  thi-ee  years,  he  may  lose  the  benefit  of  his  judg- 
ment by  the  delay  of  the  Judge  in  hearing  the  application  and  deciding 
the  point"  (6  W.  R.,  Act  X,  84,  Heera  Lai  Seel  v.  Poran  Matteah). 
On  a  decree  for  rent  dated  18th  July  1870,  execution  process  was  taken 
out  on  21st  April  1873.  On  24th  October  following  an  order  was 
passed  for  tulubana  to  be  deposited  within  seven  days,  but  before  that  time 
expired  (i.e.,  on  28th  October)  the  case  was  struck  off  by  an  order 
which  was  not  appealed  against.  The  next  execution  process  was  taken 
out  on  the  6th  December  1873.  It  has  been  held  that  as  the  last 
process,  being  for  a  set-off,  was  not  of  the  same  nature  as  the  first 
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which  was  for  attachment  of  property,  it  could  not  be  considered  to  be 
a  carrying  out  of  the  original  process  to  entitle  the  decree-holder  to  the 
benefit  of  the  Full  Bench  decision  in  Heera  Lall  Seal's  case,  and  as  the 
order  of  27th  October  1873  remained  uucaucelled,  the  decree  was  barred 
under  this  section  (24  W.  E,.,  16,  Syud  Akram  Shere  v.  Baboo  Lalljee 
Singh.)  Where  a  deci'ee-holder  is  precluded  from  taking  out  execution  by 
a  circumstance  over  which  he  has  no  control,  or  when  the  application 
is  made  within  the  time  prescribed  by  law,  but  the  Court  itself  is 
unable  to  deal  with  it,  either  from  press  of  business  or  otherwise,  the 
decree-holder  is  entitled  to  have  a  process  of  execution  issued,  notwith- 
standing that  more  than  three  years  have  elapsed  from  the  date  of  the 
judgment.  "  The  word  '  issue,"1  observed  Peacock,  C.J.,  "  should  not 
have  a  strict  literal  interpretation  put  upon  it.  I  should  rather  interpret 
it  to  mean  sued  out  or  applied  for  with  success,  that  is,  that  no  appli- 
cation for  a  process  of  execution  shall  be  successful  unless  the  appli- 
cation for  it  is  made  or  it  is  sued  out  within  a  fixed  time"  (13  W.  R., 
F.  B.,  3,  Rhedoy  Krishna  Ghose  v.  Koylash  Chuuder  Bose). 

The  date  of  such  judgment. — The  date  of  the  judgment  is  the  date 
of  the  final  judgment  in  the  case,  e.g.,  where  there  has  been  an  appeal, 
the  date  of  the  final  decree  or  order  of  the  Appellate  Court,  or  where 
there  has  been  a  review  of  judgment,  the  date  of  the  decision  passed 
on  the  review. 

Unless  the  judgment  be  for  a  sum  exceeding  500  rupees. — In  calculating 
whether  a  judgment-debt  exceeds  500  rupees,  the  value  of  the  stamp 
incidental  to,  in  taking  out  execution,  must  be  included  in  it  (6  W.  R., 
Act  X,  8,  Campbell  v.  Cazee  Abdool  Huq).  Section  188  of  Act  VIII  of 
1859  explains  that  "  under  the  denomination  of  costs  are  included  the 
whole  of  the  expenses  necessarily  incurred  by  either  party  on  account 
of  the  suit,  and  in  enforcing  the  decree  passed  therein,  such  as  the 
expense  of  stamps,  &c."  Thus  in  calculating  the  amount  of  a  parti- 
cular judgment,  all  costs,  whether  incurred  before  or  after  the  decree, 
must  be  taken  into  consideration. 

LIX.     Whenever  a  decree  may  be  passed  for  an  arrear  Act  x  of  1359, 

of  rent  due  in   respect    of  an    under- s 

under-CteenUiee.°n  "**        tenure  which  b7  tbe  title-deeds  or  the 

custom  of  the  country  is  transferable 
by  sale,  and  the  judgment-creditor  shall  make  application 
for  the  attachment  and  sale  of  such  under-tenure,  the 
Court  shall,  so  soon  as  such  under-tenure  shall  have 
been  ordered  to  be  sold,  cause  to  be  hung  up  in  some 
conspicuous  part  of  the  building  in  which  such  Court 
sits,  and  of  the  building  in  which  the  Collector  and 
Judge  of  the  district  within  which  the  land  comprised  in 
such  under-tenure  is  situate,  and  to  be  affixed  in  some 
conspicuous  place  on  such  land  and  on  some  conspicuous 
place  in  the  town  or  village  in  or  nearest  to  which  such 
land  is  situate,  a  notice  for  the  sale  of  such  under-tenure 
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on  some  fixed  date  not  less  than  twenty  days  from   the 
hanging  up  of  such  notice  in  such  Court. 

LX.     Every   such    notice   shall    specify  in  the  words 

used  in  the  plaint  in  the  suit  in  which 
the  decree  was  made,  the  name  of  the 
village,  estate,  and  pergunnah  or  other 
local  division  in  which  the  land  comprised  in  the  said 
under-tenure  is  situated,  the  yearly  rent  payable  under 
the  said  under-tenure,  and  the  gross  amount  recoverable 
under  the  said  decree. 

Notes. 

Transferable  tenures  are  hypothecated  for  rent. — -All  under-tenures 
which  by  the  title-deeds  or  the  custom  of  the  country  are  transferable 
are  hypothecated  to  the  landlord  for  the  rent.  The  landlord  can  proceed 
against  such  tenures  in  execution  of  a  decree  for  rent  due  in  respect  thereof. 

A  tenure  is  hypothecated  for  the  rent  of  the  current  year  and  can 
only  be  sold  for  arrears  of  the  current  year ;  and  a  tenure  purchased  in 
execution  of  a  decree  for  current  rent  cannot  be  resold  for  the  arrears 
of  former  years,  which  should  be  recovered  from  the  former  proprietor 
as  his  personal  debt  (6  W.  R.,  Act  X,  112,  Musst.  Luteefun  v.  Shaik 
Mean  Jan). 

A  sale  in  execution  of  a  fraudulent  decree  to  be  set  aside. — A 
civil  suit  will  lie  to  set  aside  a  sale  in  execution  of  a  decree  for 
arrears  of  rent  which  has  been  obtained  by  fraud.  When  a  decree  of 
one  Court,  or  an  execution  of  a  decree,  is  fraudulently  obtained,  the  fraud 
gives  a  right  of  action  to  the  party  injured  by  it  against  the  party 
guilty  of  the  fraud  (5  W.  E.,  Act  X,  20,  F.  B.,  Nilnionee  Bonick  v.  Poddo 
Lochun  Chuckerbutty  ;  6  W.  R.,  Act  X,  11,  Aghore  Lai  Shamunt  v. 
Gyanando  Roy).  The  onus  lies  on  the  plaintiff  to  prove  his  allegation 
of  fraud  (13  W.  R.,  185,  Deen  Dyal  Singh  v.  Danee  Roy).  In  a  suit  to 
set  aside  an  execution  sale  on  the  ground  of  fraud,  it  is  not  sufficient 
for  a  Court  to  find  that  the  mode  of  making  the  attachment  and  pro- 
clamation was  according  to  law  ;  but  it  is  necessary  to  consider  the  sur- 
rounding circumstances,  e.g.,  the  effect  of  the  absence  of  the  notice 
required  by  section  216  ;  the  circumstances  of  the  property  being  in  the 
possession  of  the  defendant  when  the  attachment  was  made  and  the 
sale  proclamation  issued  ;  the  mode  in  which  the  sale  was  conducted  5 
the  value  of  the  property  as  well  as  the  price  fetched  for  it ;  who  was 
the  real  purchaser  ;  and  lastly,  whether  there  was  really  any  debt  due 
to  the  judgment-creditor  by  the  judgment-debtor,  &c.  (14  W.  R.,  325, 
Choonee  Sahoo  v.  Munnoo  Lall).  If  a  sale  takes  place  in  execution  of 
a  decree  in  force  and  valid  at  the  time  of  the  sale,  the  property  in  the 
thing  sold  passes  to  the  purchaser;  and  if  the  decree  or  judgment  be 
afterwards  reversed  in  appeal,  the  reversal  does  not  affect  the  validity 
of  the  sale  or  the  title  of  the  purchaser  (7  W.  R.,  312,  Chunder  Kant 
Surmah  v.  Bissessur  Surmah),  Similarly,  a  bond  Jidesale  under  a  decree 
is  binding,  notwithstanding  the  decree  be  set  aside  upon  review.  It 
is  only  when  the  execution  of  the  decree  is  fraudulently  obtained  by  the 
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purchaser  that  the  sale  can  be  set  aside  (10  W.  R.,  154,  Jan  Ali  v.  Jan 

All  Chowdhry ;  12  W.  R.,  508,  Fyazooddeen  Bhooya  v.  Shumsunissa 
Beebee ;  10  W.  R.,  99,  Juggut  Narain  v.  Toolshee  Ram).  Where  cir- 
cumstances indicate  notmerely  irregularity,  but  irregularity  brought  about 
by  the  contrivance  of  the  decree-holder,  the  Civil  Court  has  jurisdiction 
to  set  the  sale  aside  (15  W.  R.,  58,  Tekaet  Bhao  Narain  Deo  v.  The 
Court  of  Wards).  If  a  Court  orders  the  sale  of  an  estate  in  execution  of 
a  decree  for  rent  against  other  landed  property  before  proceeding 
against  the  tenure  upon  which  the  arrear  accrued,  a  civil  suit  will  lie 
to  set  aside  such  order  (4  W.  R.,  Act  X,  5,  Jokee  Lall  v.  Nursingh 
Narain  Singh ;  10  W.  R.,  F.  B.,  66,  Byjnath  Sahoo  v.  Lalla  Seetul  Persad). 
A  sale  in  execution  of  a  decree  is  vitiated  by  the  circumstance  of  the 
decree  being  at  the  time  of  sale  invalid,  e.g.,  barred  by  limitation  (13 
W.  R.,  273,  Grolam  Asgar  v.  Lukee  Monee  Debia). 

Notice  of  sale. — The  object  of  a  notice  of  sale  for  arrears  of  rent  is  to  give 
information,  not  merely  to  the  parties  wishing  to  purchase,  but  to  the  default- 
er;  and  if  the  notice  is  not  stuck  up  in  the  manner  prescribed  by  law,  it  is 
open  to  the  defaulter  to  plead  that  he  has  been  endamaged,  and  the  sale 
becomes  illegal  (14  W.  R.,  489,  Raghub   Chunder  Banerjee    v.    Brojo 
Nath  Koondoo   Chowdhry).     The  fact  of  no  notice  having  been  served 
in  the  mofussil  is  sufficient  ground  for  setting  aside  a  sale  for  arrears  of 
rent  (15  W.  R.,  17,  Nuggendra  Chunder  Ghose  v.  Musruff  Bibee).  Where 
a  misstatement  in  the  notice  prodxices  a  mistake,  and  the  property  is 
consequently  sold  at  an   inadequate  price,  the  judgment-debtor  is  enti- 
tled to  have  the  sale  reversed  (14  W.  R.,  320,  Khodeja  Bibee  v.  Moonshee 
Johad  Roheem).     In  the  case  of  a  sale  of  a  piece  of  land  upon  which  there 
was  no  town  or  village  or  cutcherry  of  any  kind,  and  the  peon  stuck  lap 
the  notice  in   the   Court-house,  and  also  at  the  sudder  cutcherry  of  the 
zemindar,   and   obtained  the  receipt  of  the  defaulter  in  the  latter  place, 
he   was  held  to   have  carried  out  substantially,  as  far  as  he  could,  the 
provisions  of  the  law  regarding  notice  (14  W.  R.,  36,  Harrykisto  Roy  v. 
Motee  Lall  Nundee).     Where  a  tenure  is  duly  sold  for  arrears  of  rent, 
the    absence  of  a  shareholder's  name  from  the  proceedings  does  not  as  a 
matter  of  law  invalidate  the  sale  as  against  him  (14  W.  R.,  30,  Door- 
bijoy  Mahtoon  v.  Prithee  Narain  Singh).     Where  six  tenures  with  sepa- 
rate recorded  jummas  were  lumped  together  and  sold  in   execution  of 
decree  as  one  lot,  whereby  the  plaintiff  and  his  co-sharers  were  pre- 
cluded from  buying   up  any    one  or  more  of  the  six  tenures,  and  no 
description  of  the  properties  to   be  sold  was  given   either  in  the  sale 
proclamation  or  lutbundee,  in  consequence  of  which  the  defendant  was 
apparently  the  only  bidder,  and  he  purchased  the  six  tenures  at  an  inade- 
quate price,  the  sale  was  reversed  as  fraudulent  and  illegal  (18  W.   R., 
342,     Srikant     Dass   v.    Ram.   Jeebun    Roy).      Where   an    estate  has 
been  sold  at    auction  for  less  than   its   market  value,   the  judgment- 
debtor  is  not  entitled  to  have  the  sale   set  aside,  unless  he  can  show 
that    such    inadequate    price    has    been  directly  and    presumably   the 
result   of  the    irregularity    of    which    he    complains    (14   W.   R.,  44, 
Habeebool  Hossein  v.  Allender).     The  market  value  of  a   property  is 
not   the   value   which  ought  to  be  taken  as  the  standard  at  an  auction- 
sale  in    execution  of  a   decree    (18    W.    R.,    197,   Meahkhan  v.  Narain 
Chunder  Chowdhry  ;  19  W.  R.,  227,  Hurdeo  Narain  Sahoo  v.  Gi^dhuree 
Singh). 
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LXI.     No    order  for    the   sale  of  any  such  under- 

Under-tenures     not      tenure  sba11    be    made  in    execution  of 

to  be  sold  while  other  a  decree  for  recovery  of  arrears  of 
processes  m  force.  ren|-  payable  in  respect  thereof,  when 

a  warrant  of  execution  has  been  previously  issued 
against  the  person  or  moveable  property  of  the  judg- 
ment-debtor, so  long  as  such  warrant  remains  in  force. 
If,  after  sale  of  any  such  under-tenure  in  execution  of 
such  decree,  any  portion  of  the  amount  decreed  remains 
due,  process  may  be  applied  for,  and  issued  against,  any 
other  property,  inoveable  or  iinmoveable,  belonging  to 
the  debtor. 

Notes. 

"  Section  57  (s.  86,  Act  X,  1859,  and  s.  17,  Act  VI  (B.C.),  1862)  enacts 
that  process  of  execution  may  be  issued  against  either  the  person  or 
the  property  of  a  judgment-debtor ;  but  process  shall  not  be  issued 

simultaneously  against  both  person  and  property Having 

laid  down  that  general  rule,  section  65  (s.  109,  Act  X)  enacts  that  in 
the  execution  of  any  decree  for  the  payment  of  money  under  this  Act, 
not  being  money  due  as  arrears  of  rent  of  a  saleable  under-tenure,  the 
judgment-creditor  may  apply  for  execution  against  any  immoveable 
property  belonging  to  his  debtor,  if  satisfaction  of  the  judgment 
cannot  be  obtained  by  execution  against  the  person  or  moveable 
property  of  the  debtor  within  the  district  in  which  the  suit  was 

instituted That  section  shows  clearly   that,  as    a  general 

rule,  process  of  execution  for  a  money-decree  under  this  Act  is  not  to  be 
levied  in  the  first  instance  by  attachment  of  immoveable  property. 
The  Legislature  seems  to  have  been  anxious  to  guard  against  the  sale 
of  immoveable  property  in  execution  of  decrees  under  the  Rent  Law,  until 
the  moveable  property  should  have  been  first  exhausted.  Section  59, 
however,  forms  an  exception  to  that  rule  and  provides  that  under-tenures 
which,  by  the  title-deeds  or  the  custom  of  the  country,  are  transferable, 
may  be  sold  in  the  first  instance  for  their  own  arrears.  But  then  this 
section  provides  that  no  order  for  the  sale  of  any  such  under-tenure 
shall  be  made  when  a  warrant  of  execution  has  been  previously  issued 
against  the  person  or  moveable  property  of  the  judgment-debtor,  so 
long  as  such  warrant  remains  in  force ;  from  which  I  infer  that  the 
Legislature  considered  that  no  other  execution  could  be  issued  before 
the  application  to  sell  the  under-tenure,  except  an  execution  against 
the  person  or  moveable  property  of  the  debtor.  I  can  scarcely  conceive 
that  the  Legislature,  if  they  had  considered  that  an  attachment  of  the 
general  immoveable  property  of  the  debtor  might  be  made  in  the  first 
instance,  would  not  have  provided  that  the  under-tenure  should  not  be 
sold  so  long  as  a  warrant  should  remain  in  force  against  the  other 
immoveable  property,  as  well  as  when  a  warrant  should  remain  in  force 
against  the  moveable  property.  I  therefore  think  that  even  for  arrears 
of  rent  of  a  saleable  under-tenure,  the  other  immoveable  property  of 
the  debtor  cannot  be  attached  in  the  first  instance."  (Per  Peacock, 


SECS.  62,  63]  RENT  LAW  OF  BENGAL,  L.  P.  129 

C.J.,  in  10  W.  R.,  341,  Deanutoollah  v.  Nawab  Nazim  Sidhee  Nuzzur 
All  Khan  Bahadoor). 

LXII.     If  the  sum  due   under  the  decree,  together 
,       with  interest  to  date  of  payment,  and 

How  the  sale  may  be         ,,  ,,  V  •  i     • 

stayed  by  previous  pay-       all     COStS     OT      prOCCSS,       D6     paid     into 

ment  of  decree  money,     Court   at   any  time    before   the   sale 

commences,  whether  by  the  defaulting 
holder  of  the  under-tenure  or  any  one  on  his  behalf, 
or  any  one  interested  in  the  protection  of  the  under- 
tenure,  such  sale  shall  not  take  place;  and  the  provisions 
of  section  13  of  Regulation  VIII  of  1819,  for  the 

O  ' 

recovery  of  sums  paid  by  persons  other  than  the  default- 
ing holder  of  the  under-tenure  to  stay  the  sale  of  the 
under-tenure,  shall  be  applicable  to  all  similar  payments 
made  under  this  section. 

Notes. 

Section  13,  Reg.  VIII  of  1819,  provides  that  "  whenever  the  tenure 
of  a  talookdar  of  the  first  degree  may  be  advertised  for  sale  for  arrears 
of  rent,  the  talookdars  of  the  second  degree  shall  be  entitled  to  stay  the 
sale  by  paying  into  Court  the  whole  amount  remaining  due."  A  person 
who  claims  to  be  entitled  to  the  property  advertised  for  sale  may  also 
by  depositing  into  Court  the  amount  due  stay  the  sale  (18  W.  R.,  503, 
Umrito  Lai  Sircar  v.  Ramdhun  Chakee  ;  10  W.  R,  P.  C.,  29,  Fatima 
Khatoon  v.  Mahomed  Jan  Chowdhry  ;  18  W.  R.,  289,  Rajah  Hossein 
Buksh  Khan  v.  Roy  Dhunput  Singh  Bahadoor).  The  transferee  of  an 
under-tenure,  though  not  registered  in  the  zemindar's  sheristah,  may 
stop  sale  by  deposit  into  Court,  as  a  person  interested  in  the  protection 
of  the  tenure  (20  W.  R.,  59,  Ananda  LalMookerjee  v.  Kalika  Pershad 
Misser). 

LXIII.     If  after  attachment  and  before  sale  of  any  Act  x  of  1359, 
Intervenor  after  at-     under-tenure  as  aforesaid  in  execution  s- 106- 
tachment.  of  a  decree  for  arrears  of  rent  due  in 

respect  of  such  under-tenure,  any  third  party  may  pre- 
fer a  claim  alleging  that  such  third  party  and  not  the 
person  against  whom  the  decree  has  been  obtained  is  the 
proprietor  of  such  under-tenure,  and  was  in  lawful  pos- 
session of  the  same  at  the  time  when  such  decree  was 
obtained,  the  Court  shall  not  postpone  such  sale,  unless 
and  until  such  third  party  shall  have  deposited  in  Court 
the  amount  of  the  decree,  or  given  sufficient  security 
for  the  same.  Provided  always  that,  no  transfer  of  an 
under-tenure  which,  by  the  provisions  of  this  Act  or 
any  other  law  for  the  time  being  in  force,  is  required  to 
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be    registered    in    the   sherishtah   of   the    zemindar   or 

O 

superior  tenant,  shall  be  recognized  unless  it  has  been  so 
registered,  or  unless  sufficient  cause  for  non-registration 
be  shown  to  the  satisfaction  of  the  Court. 

Notes. 

Transferable  tenures   are  hypothecated  to  the  landlord  for  rent. — If  a 
tenure  is  sold  under  a  rent  decree  against  a   stranger,  a  civil  suit  will 
lie  to    set  aside  such  sale  and  to  restore  the  real  owner  to  his  rights 
(5  "W.  R.,  Act  X,  22,  F.  B.,  Ramsoonder  Poranianick  v.  Prosunno  Bose). 
A  tenant  cannot  by  merely  alienating  his  tenure  deprive  the  zemindar 
of  the  right  which  he  would  otherwise  have  to  sell   it  in  execution  of  a 
decree  for  arrears  of  rent.     A  zemindar  can  sell  the  tenure  in  the  hands 
of  the  transferee,  not  being  one  of  the  judgment-debtors,  provided  he 
has  not  done  anything  to  recognize  the  transfer.     But  where  a  zemin- 
dar makes  a  transferee  a  party  to  a  suit  for  rent  and  accepts   a  decree 
against  him  jointly  with  other  persons,  he  must  be  held  to  have  recog- 
nized the  transferee  as  a  tenant,  although  the  latter's  name  may  not 
have  been  entered   as  such   in  the  zemindar's  books    (23  W.  R.,  106, 
Ramkishore  Acharjee  Chowdhry  v.  Kristomonee  Debia).     A  zemindar 
who  has   obtained   a  decree  against  a  registered  tenant  for  arrears  of 
rent  of  a  transferable  tenure  is  entitled  to  sell  the  tenure,  notwithstand- 
ing the  tenure  was  purchased  under  a  Civil  Court  decree  :  and  a  person 
who  obtains  a  transfer  of  such  tenure  which  he  has  not  registered,  and 
cannot   show  a   sufficient  cause  for  not  registering  it,  is  bound  by  the 
sale  and  cannot  set  up  a  title  which  he  has  acquired  by  a  previous   sale 
(21  W.  R.,  94,  F.  B.,  Sham  Chand  Koondoo  v.   Brojonath  Pal  Chow- 
dhry).    ( This  Full  Bench  decision  overrules  10  W.  R.,  434  ;  446  ;  13  W. 
R.,  449  ;  15  W.  R.,  341 ;    17  W.  R.,  417  ;    B.  L.  R.,  App.,  49,  and  7  W. 
R.,  183,  F.  B.,  and  upholds  2  W.  R.,  131 ;  5  W.  R.,  205  ;  8  W.  R.,  384  ; 
15  W.  R.,  99  ;  17  W.  R.,  352 ;  Gap  No.  W.  R.,  Act  X,  48,  and  20  W.  R., 
59).     Where  the  rights  and  interests  of  a  tenant  in  an  under-tenure 
are  sold  under  a  Civil  Court  decree,  and   the  zemindar  recognizes  the 
purchaser  as  his   tenant,  by  giving  him  an  amulnamah  of  the  land,  he 
cannot  then  proceed  against  the  under-tenure  for  arrears  of  rent  which 
accrued  due  before  the  purchase.     He  must  proceed   against  the   for- 
mer tenant   as   if  it  were  his  personal  debt  (2   W.   R.,  Act   X,  86, 
Umurt  Lai  Bose  v.  Soorubee  Dassee).     The  right  of  a  purchaser  under 
the  provisions  of  section  59   of  this  Act  prevails  over  that  of  the  pur- 
chaser under  section   65.     For  the   former  purchases  the  tenure  itself, 
while  the  latter  only  the  right,  title  and  interest  of  the  judgment-debtor 
(22  W.  R.,  67,  Luchmun  Ramonooj  Doss  v.  Ram  Huree  Roy). 

Claims  of  strangers  not  to  be  fried. — This  section  provides  for  the 
claims  to  an  under-tenure  put  up  to  sale  under  section  59,  advanced  by 
persons  claiming  as  holders  under  the  decree-holder.  It  does  not 
provide  for  the  cases  where  the  claimant  denies  the  relationship  of 
landlord  and  tenant  between  himself  and  the  decree-holder  and  sets 
up  an  adverse  proprietary  title.  The  remedy  open  to  the  owner  of  the 
]and  in  such  a  case  is  to  intervene  before  the  decree  is  made  ;  but  after 
he  allows  it  to  be  made,  he  caimot  have  it  set  aside  in  execution 
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(16  W.  R.,  1,  Golam  Chunder  Dey  v.  Nuddiar  Chand  Adicarry).  A 
person  who  did  not  appear  as  third  party  in  a  rent  suit  is  not  debarred 
from  all  remedy  under  this  section,  if  his  claims  can  be  properly  deter- 
mined under  this  section  (5  W.  R.,  Act  X,  50,  Fukeer  Chand  Aych  v. 
Rokeemunissa).  The  Court,  however,  cannot  postpone  a  sale  under 
this  section,  unless  the  amount  of  the  decree  is  deposited  or  security 
given  for  it  (20  W.  R.,  10,  Bagram,  petitioner}.  Where  land  is  attached 
in  execution  of  a  rent-decree,  and  on  an  application  under  this  section 
it  is  released  from  attachment  by  order  of  a  Court  of  competent  jurisdic- 
tion, such  order  is  not  subject  to  appeal,  and  can  only  be  impugned 
by  a  regular  suit  (20  W.  R.,  90,  Urjoon  Sahoy  v.  Rajah  Nilrnone/e 
Singh  Deo). 

Non-registration  does  not  invalidate  a  sale. — Non-registration  in  the 
zemindar's  serishtah  does  not  invalidate  the  sale  of  a  tenure  (14  W. 
R.,  211,  Bhurut  Chunder  Roy  v.  Gunganarain  Mohapattur).  Where  an 
under-tenure  has  been  transferred,  but  the  transfer  is  not  registered  in 
the  books  of  the  zemindar  or  superior  tenant,  the  transferee  is  never- 
theless entitled  to  stop  the  sale  by  a  deposit  in  Court.  And  if, 
notwithstanding  his  deposit,  the  tenure  is  sold,  he  can  bring  a  civil  suit, 
to  set  aside  such  a  sale  (20  W.  R.,  59,  Anund  Lai  Mookerjee  v.  Kalika 
Pershad  Misser  ;  6  W.  R.,  Act  X,  59,  F.  B.,  Shaik  Afzur  Ali  v.  Lalla 
Grurponarain). 

Recognition  of  a  tenant  by  receipt  of  rent. — By  law  a  zemindar  is  not 
bound  to  recognize  as  his  tenant  one  whose  name  has  not  been  registered 
in  his  books  :  when  his  rent  becomes  due  and  is  not  paid,  it  is  sufficient 
for  him  to  bring  his  suit  against  the  parties  from  whom  he  has  hitherto 
received  rent  (15  W.  R.,  99,  Sadun  Chunder  Bose  v.  Gooroochurn 
Bose  ;  9  W.  R.,  161,  Nobinkissen  Mookerjee  v.  Shib  Pershad  Pattuck). 
But  the  recognition  of  a  tenant  by  his  landlord  by  receipt  of  rent 
or  otherwise  may  supply  the  place  of  registration  (vide  notes  under 
section  26). 

LXIV.     If  a  decree  is  given  in   favor   of  a  sharer  in  Act  x of  1859> 

Execution  of  decree     a  Joint   undivided     state,   dependent8 
in  favor  of  a  sharer  in     talook,  or   other  similar    tenure,    for 

an     undivided      estate      moliey  due  to  him  On    RCCOUllt    of   his 

not    to    issue     against         ,          J      „     ,  c  , 

estate  till    after  sale     snare   ot  the  rent  or  an  under-tenure 
6f    judgment-debtor's     situate     in    such     undivided     estate, 
e  prope  talook,  or  tenure,  no  order  for  the  sale 

of  such  under-tenure  in  execution  of  such  decree  shall 
be  made  unless  and  until  all  moveable  property  (if  any) 
which  such  judgment-debtor  may  possess  within  the 
jurisdiction  of  the  Court  in  which  the  suit  was  insti- 
tuted, shall  have  been  seized  and  sold  in  execution  of 
such  decree,  and  the  sale  of  such  property,  if  any,  shall 
have  proved  insufficient  to  satisfy  the  judgment.  In 
such  case,  such  under-tenure,  if  of  the  nature  described 
in  section  59,  may  be  seized  and  sold  iu  execution  of 
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such  decree,  according  to  the  ordinary  procedure  of  the 
Court  and  not  in  the  manner  provided  in  the  said  sec- 
tion, and  every  such  sale  shall  have  such  and  the  same 
effect  as  the  sale  of  any  immoveable  property  sold  in 
execution  of  a  decree  not  being  for  arrears  of  rent  pay- 
able in  respect  thereof. 

Notes. 

A  sharer  cannot  sell  an  undivided  tenure  for  his  share  of  rent. — 
A  sharer  in  a  joint  undivided  estate  cannot  cause  the  tenure  itself  to 
be  sold  in  execution  of  a  decree  for  his  share  of  the  rent ;  he  can  only 
sell  under  the  ordinary  procedure  of  the  Courts  the  rights  and  inter- 
ests of  the  holder  in  such  tenure  ( 17  W.  R.,  352,  Grish  Chunder  Mitter  v. 
Shaikh  Jhakoo;  15  W.  R.,  6,  Nund  Lall  Roy  v.  Gooroo  Churn  Bose). 
If  a  decree  is  given  in  favor  of  a  sharer  in  a  joint  undivided  estate 
for  his  share  of  the  rent  of  an  under-tenure  situate  in  such  tenure,  he 
is  not  allowed  by  law  to  put  up  for  sale  a  portion  of  the  under-tenure 
(22  W.  R.,  421,  Gobind  Chunder  Roy  Chowdhry  v.  Ram  Chunder 
Chowdhry).  Where  the  owner  of  an  undivided  estate  lets  his  share  to 
a  tenant  by  giving  a  pattah  and  taking  a  kabuleut,  such  an  undivided 
share  may  be  treated  as  a  separate  and  distinct  under-tenure  (15  "W. 
R.,  524,  Dwarka  Nath  Chuckerbutty  v.  Dhun  Monee  Chowdhrain). 

Act  x  of  1859,      LXV.     In  the  execution  of  any  decree  for  the  pay- 
Execution      against      ment    °/  ailJ    ™™?  Under    tllis  Act> 

immoveable  property  not  being  money  due  as  arrears  or 
of  judgment-debtor.  ren^  of  a  saleable  under-tenure,  if 

satisfaction  of  the  judgment  cannot  be  obtained  by  exe- 
cution against  the  person  or  moveable  property  of  the 
debtor  within  the  district  in  which  the  suit  was  insti- 
tuted, the  judgment-creditor  may  apply  for  execution 
against  any  immoveable  property  belonging  to  such 

debtor. 

Notes. 

Sales  in  execution  of  decree  for  money  not  being  due  as  arrears 
of  rent  of  a  saleable  tenure. — Sections  59,  60,  61,  62,  63  and  64 
provide  for  the  execution  of  a  decree  for  arrears  of  rent  due  in 
respect  of  saleable  tenures:  while  this  section  provides  for  the 
execution  of  all  other  money-decrees  under  this  Act.  It  enacts  that 
in  the  execution  of  any  decree  for  the  payment  of  money  under  this 
Act,  not  being  money  due  as  arrears  of  rent  of  a  saleable  tenure, 
the  judgment-creditor  must  in  the  first  instance  proceed  against  the 
person  or  the  moveable  property  of  the  judgment-debtor;  and  if 
satisfaction  of  the  judgment  cannot  be  had  by  thus  proceeding  against 
his  person  or  moveable  property,  he  may  apply  for  execution  against 
any  immoveable  property  belonging  to  the  debtor.  The  procedure  to  be 
followed  in  sales  of  immoveable  property  under  this  section  is  to  be 
governed  by  the  rules  laid  down  in  the  Civil  Procedure  Code  (vide 
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sections  235,  246—260  and  264,  Act  VIII  of  1859)  for  the  attachment 
and  sale  of  immoveable   property  in  execution  of  decrees  for  money. 
"  If  we  look  at  the  procedure  for  the    sale    of   under-tenures    in   execu- 
tion of  decrees  under   section   59   and  the  following  sections,  and  that 
under  section  65,  we  see  a  very   marked  difference.     Under  the  former 
the   decree-holder  sells  a  definite  thing :   under  the  latter  he  sells  only 
rights  and  interests  of  his  debtor.     Under  the  former  the  proceedings  are 
under  this  Act,  and  the  decree-holder  is  bound  to  register  the  transfer 
and  acknowledge  the  purchaser  as  his  tenant,  and  the  purchaser  acquires 
the  tenure  free  of  incumbrances,  saving  certain  exceptions.    Under  the 
latter  the  proceedings  are  under   Act  VIII  of  1859,  and  there  is  no 
guarantee  of  title  or  any  special  assistance  or  privilege  given  to  the 
purchaser,  who  acquires  only  the  right,  title  and  interest  of  the  judg- 
ment-debtor"  (per  Ainslie,  J.,  in  16  W.  R.,  1,  Golam  Chunder  Dey  v. 
Nuddier  Chand  Adicarry;  vide  also  8  W.  R.,  478,  Teelottuma  Debia  v. 
Brojolal  Shamonto ;  13  W.  R.,  433,  Fatima  Khatoon  v.  The   Collector 
of  Tipperah).     A  purchaser  at   a  sale  in  execution  of  a  rent  decree 
under  section  59,  &c.,  against  a  person  who  at  the  time  had  no  interest 
in  the  tenure   sold  in   execution   of  that   decree,  simply   took  nothing 
(15  W.  R.,  341,  Dowlut  Garee  Chowdhry  v.  Moonshee  Monwar;  17  W. 
R.,  417,  Wahid  Ali  v.    Sadiq  Ali).     If  a  Hindu  widow  or  her  rever- 
sioners  do  not  pay  the  arrears  of  rent  due  upon  a  tenure,  it  must,  if 
sold  for  such  arrears,  pass  to  the  purchaser,  notwithstanding  her  legal 
incapacity  to  alienate  it  by  private  sale  (12  W.  R.,  504,  Teeluk  Chunder 
Chuckerbutty  v.  Muddun  Mohun  Joogy ;  15  W.  R.,  264,  Anundo  Moyee 
Dassee  v.  Mohendro  Narain  Dass).     And  where  a  widow's  estate  is  sold 
for  arrears  of  rent,  the  reversionary  heirs  cannot  follow  the  estate  after 
her  death   (15  W.  R.,  329,  Chowdhry  Zuhoorul  Huq  v.  Gooroo  Churn 
Roy  ;  23  W.  R.,  404,  Raja  Ram  Banerjee  v.  Sonatun  Roy  ;   13  W.   R., 
433,  Fatima  Khatoon  v.  The  Collector  of  Tipperah). 

LXVI.     The  purchaser  of  an  under-tenure  under  the  Act  vm  of 

provisions    of    sections    59    and    60 

Purchaser  to  acquire          P    ,1  •         .  in  •        • ,     n  /* 

the  under-tenure,  with     of  this   Act,    shall   acquire  it  free  of 
certain  exceptions,  free     all    incumbrances    which    may   have 

accrued  thereon  by  any  act  of  any 
holder  of  the  said  under-tenure,  his  representatives  or 
assignees,  unless  the  right  of  making  such  incumbrances 
shall  have  been  expressly  vested  in  the  holder  by  the 
written  engagement  under  which  the  under-tenure  was 
created,  or  by  the  subsequent  written  authority  of  the 
person  who  created  it,  his  representatives  or  assignees, 
provided  that  nothing  herein  contained  shall  be  held  to 
entitle  the  purchaser  to  eject  khoodkhast  ryots  or  resi- 
dent and  hereditary  cultivators,  nor  to  cancel  bondjide 
engagements '  made  with  ryots  or  cultivators  of  the 
classes  aforesaid  by  any  holder  of  the  under-tenure,  or 
his  representative,  except  it  be  proved  in  a  regular  suit 
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to  be  brought  by  such  purchaser  for  the  adjustment  of 
his  rent  that  a  higher  rate  would  have  been  demandable 
at  the  time  such  engagements  were  contracted  by  his 
predecessor.  Nothing  in  this  section  shall  be  held  to 
apply  to  the  purchase  of  a  tenure  by  the  previous  holder 
thereof,  through  whose  default  the  tenure  was  brought 
to  sale. 

Notes. 

Purchaser  to  acquire  the  tenure  free  of  incumbrances. — The  pur- 
chaser of  a  transferable  tenure  in  execution  of  a  decree  for  rent  may 
avoid  all  incumbrances  created  by  the  defaulting  tenant,  unless 
the  right  of  making  such  incumbrancea  has  been  expressly  vested 
in  the  holder  of  the  tenure  by  the  written  engagement  under  which 
the  tenure  was  created  (7  W.  R,.,  260,  F.  B.,  Shahabooddeen  v.  Futteh 
AH;  15  W.  R.,  11,  Meer  Jusomooddeen  v.  Shaik  Moonsur  Ali ;  id., 
99,  Shadhun  Chunder  Bose  v.  Gooroo  Churn  Bose  ;  21  W.  R.,  324, 
P.  C.,  Brindabun  Chunder  Sircar  Chowdhry  v.  Brindabun  Chunder  Dey 
Chowdhry).  An  auction-purchaser  cannot,  however,  eject  ryots  having 
a  right  of  occupancy  {vide  notes  under  section  6).  The  right  given  to 
a  purchaser  under  this  section  is  given  to  the  purchaser  of  an  entire 
under-tenure,  and  not  to  the  purchaser  of  a  share  of  an  under-tenure. 
A  sharer  with  a  limited  interest  cannot  sell  the  whole  under-tenure :  he 
can  sell  only  the  rights  and  interests  of  the  debtor  (22  W.  R.,  541, 
Sham  Chand  Mitter  v.  Juggut  Chunder  Sircar  ;  15  W.  R.,  319,  Euro 
Narain  Giree  v.  Doorga  Churn  Giree ;  id.,  6,  Nund  Lall  Roy  v.  Gooroo 
Churn  Bose  ;  13  W.  R.,  257,  Euro  Soonduree  Dassee  v.  Kissen  Monee 
Chowdhrain  ;  10  W.  R.,  467,  Sree  Nath  Chuckerbutty  v.  Sreemunto 
Lushkur).  But  when  a  lessor  enters  into  an  agreement  with  another 
person  to  get  rid  of  his  lessee  by  means  of  a  fictitious  sale  for  arrears 
of  rent  and  to  share  the  profits  of  the  transaction,  the  transaction 
constitutes  a  fraud  against  the  lessee.  The  person  with  whom  such 
an  agreement  is  made  must  not  be  considered  as  having  the  rights  of 
an  auction-purchaser  under  this  section,  but  only  those  of  a  private 
purchaser  (18  W.  R.,  240,  Srinath  Ghose  v.  Burnath  Chowdhry ; 
20  W.  R.,  333,  Kishore  Chunder  Sen  v.  Kalee  Roomer  Pal).  No  sales 
for  arrears  of  rent  have,  ipso  facto,  the  effect  of  cancelling  tenures 
created  by  defaulting  owners ;  they  merely  give  to  the  purchaser  power 
to  cancel  such  tenures  if  he  thinks  proper  (12  W.  R.,  383,  Modu  Sudan 
Koondu  v.  Ramdhun  Gangooly).  An  auction-purchaser  is  not  at 
liberty,  without  notice  of  his  intention,  to  cancel  a  pre-existing  under- 
tenure,  or  other  act  on  his  part,  to  avoid  any  incumbrance  (11  W.  R., 
160,  Gobind  Chunder  Bose  v.  Alimooddeen  ;  12  W.  R.,  153,  Rani 
Chunder  Banerjee  v.  Shaik  Ekramoollah). 

If  within  a  reasonable  time. — An  auction-pui'chaser  has  a  right  to 
avoid  and  annul  all  tenures  which  originated  with  the  defaulter  or  his 
predecessor  within  a  reasonable  time,  or  within  such  time  as  is  allowed 
by  the  law  of  limitation.  But  if  such  a  course  is  not  taken  by  him, 
it  is  not  open  to  any  person  now  holding  his  estate,  and  still  less 
to  a  mere  lessee  claiming  under  him,  to  avoid  them.  The  purchaser 
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may  waive  his  right  by  receiving  rents  and  giving  receipts  for  them 
(7  W.  R.,  91,  Tara  Chand  Dutt  v.  Wakenissa  Bibee;  2  W.  R.,  P. 
C.,  31,  Ranee  Surnomoye  v.  Moharajah  Suttis  Chunder  Roy  ;  11  W. 
R.,  P.  C.,  10,  Raja  Sutto  Churn  Ghosal  v.  Mohes  Chunder  Mitter). 
AH  auction-purchaser  of  an  estate  having  waived  all  right  to  cancel 
the  under-tenures,  the  purchaser  from  him  cannot  put  in  force  against 
those  under-tenants  any  rights  which  his  vendor  had  waived  (4  W.  II. , 
Act  X,  6,  Jogul  Ivishore  Roy  v.  Ivhajah  Assanoollah).  The  purchaser 
of  a  tenure  at  a  sale  is  liable  for  rent  from  the  date  on  which  the  sale 
was  confirmed  (21  W.  R.,  367,  Bepin  Behary  Biswas  v.  Jodu  Nath 
H  ajar  ah). 

LXVII.     The    purchaser   of    an   under-tenure    sold  Act  vin  of 

under    this   Act  shall   apply   to    the  a.8??.    (  '  -)' 

Zemindar    may    sue  .     ,  .  ,        ,.  l  \  ,J  ... 

for  kabooleut  if  pur-  zemindar  or  other  landholder  within 
chaser  do  not  register  fifteen  days  from  the  day  of  sale  to 

have  his  name  registered  in  the 
zemindar's  or  other  landholder's  books  as  the  purchaser, 
and  shall  execute  a  kabooleut  on  the  same  terms  and 
conditions  on  which  the  under-tenure  was  held  by  the 
defaulter,  and  if  such  application  be  not  made  within 
fifteen  days,  it  shall  be  lawful  for  the  zemindar  or  other 
landholder  to  sue  the  said  purchaser  for  the  delivery  of 
a  kabooleut. 

Note. 

Sue  the  said  purchaser  for  the  delivery  of  a  Jcabooleut. — A  landlord 
cannot  bring  a  suit  to  compel  a  ryot  to  execute  a  kabooleut  unless  he 
first  tenders  a  pattah  to  the  ryot  such  as  he  is  entitled  to  receive 
(vide  notes  under  section  10). 

LXVIII.     The   produce   of  the   land    is    said    to   be  Act  x  of  1359, 
-P.          f  hypothecated  for  the  rent  payable  in s<  112' 

Decree    tor   arrears         J  l  „  •> 

to  be  satisfied  by  dis-  respect  thereof;  and  when  an  arrear 
traint  and  sale  of  the  of  rent,  as  defined  in  section  21  of 

produce  of  the  land.  ,1  -        A  -IP  i,- 

this  Act,  is  due  from  any  cultivator 
of  land,  the  zemindar,  lakhirajdar,  farmer,  dependent 
talookdar,  under-farnier,  or  other  person  entitled  to 
receive  the  rent  of  such  laud  immediately  from  the 
actual  cultivator  thereof,  instead  of  bringing  a  suit  for 
the  arrear  as  hereinbefore  provided,  may  recover  the 
same  by  distraint  and  sale  of  the  produce  of  the  land 
on  account  of  which  the  arrear  is  due,  under  the  follow- 
ing rules.  Provided  always  that,  when  a  cultivator 
Proviso  m  kas  given  security  for  the  payment  of 

his  rent,   the  produce  of  the  laud  for 


136  RENT  LAW  OF  BENGAL,  L.  P.  [SECS.  69,  70 

the  rent  of  which  security  has  been  given  shall  not  be 
liable   to   distraint.     Provided   also   that  no  sharer  in  a 
joint  estate,  dependent  talook,  or  other  tenure  in  which  a 
.  division  of  the    lands   has   not   been 

made  amongst  the  sharers,  shall  exer- 
cise the  power  of  distraint  otherwise  than  through  a 
manager  authorized  to  collect  the  rents  of  the  whole 
estate,  talook,  or  tenure,  on  behalf  of  all  the  sharers  in 
the  same. 
Act  x  of  1859,  LXIX.  Distraint  shall  not  be  made  for  any  arrear 

11'* 

No  distraint  in  cer-     which  has  been  due  for  a  longer  period 
tain  cases.  than  one  year ;  nor  for  the  recovery 

of  any  sum  in  excess  of  the  rent  payable  for  the  same 
land  in  the  preceding  year,  unless  a  written  engagement 
for  the  payment  of  such  excess  has  been  executed  by 
the  cultivator. 

Act  x  of  1859,      LXX.     The   power   of    distraint    vested   by   section 

Power  of  distraint     68    in   zemindars    and  other  persons 

to    be   exercised    by     entitled    to    receive   rent   from   cul- 

managers  under  the  tivators  Qf  ]an(J  may  ^Q  exercised 
Court  of  Wards,  JNaibs,  J 

Gomastahs,  and  other  by  managers  under  the  Court  ot 
agents.  Wards,  Surbarakars,  and  Tehseeldars 

of  estates  held  under  khas  management,  and  other  per- 
sons lawfully  entrusted  with  the  charge  of  landed  pro- 
perty; and  also  by  Naibs,  Gomastahs,  and  other  agents 
employed  by  any  such  persons  as  aforesaid  in  the 
collection  of  rent,  if  expressly  authorized  by  power-of- 
attorney  in  that  behalf.  Provided  if  any  illegal  act 

is    committed    by    any    such    Naib, 

Gomastah,  or  other  agent  under  color 

of  the  exercise  of  the  said  power,  the  person  employing 

such  agent  shall  be  liable,  as  well  as  the  agent,  for  any 

damages  accruing  by  reason  of  such  act. 

Notes. 

Naibs,  Gomastahs,  and  other  agents  employed  in  the  collection  of 
rent,  can  distrain  only  if  expressly  authorized  by  power-of-attorney  in 
that  behalf.  It  does  not  lie  within  the  ordinary  scope  of  a  Gomastah's 
authority  to  distrain  for  rent,  and  therefore  if  he  distrains  without  an 
express  authority,  he  alone  will  be  liable  for  damages.  But  if  the 
zemindar  otherwise  authorizes  the  distress  to  be  made,  or  ratifies  the 
act  of  the  Naib  or  Gomastah  by  receiving  the  proceeds,  he  should  also 
be  made  liable  for  damages  (2  Hay,  289,  Rally  Mohun  Roy  Chowdhry 
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v.  Ramjoy  Mundul ;  11  W.  R.,  101,  Shama  Sunduree  Debia  v.  Mallyut 
Mundul).  Where  the  distrainer  acts  without  the  authority  of  the  supe- 
rior holder,  section  99  will  uot  apply,  but  the  acts  of  the  distrainer  are 
those  of  a  trespasser,  for  which  he  may  be  sued  for  damages  (5  W.  R., 
Act  X,  67,  Shaikh  Rowshun  v.  Bholauath  Doss). 

LXXI.     Standing  crops  and  other  ungathered  products  Act  x  of  1859, 

c,  ,     of  the  earth,  and  crops  or  other  pro- 

standing  crops,  and  1  ..  | 

crops  gathered  but  not  ducts  when  reaped  or  gathered,  and  de- 
stored,  liable  to  dis-  posited  in  auv  threshing  floor  or  place 

train  t  •        "  • 

for  treading  out  grain  or  the  like, 
whether  in  the  field  or  within  a  homestead,  may  be 
distrained  by  persons  invested  with  the  powers  of  distraint 
under  the  provisions  of  this  Act.  But  no  such  crops  or 
products  other  than  the  produce  of  the  land  in  respect  of 
which  an  arrear  of  rent  is  due,  or  of  land  held  under 
the  same  engagement,  and  no  grain  or  other  produce 
after  it  has  been  stored  by  the  cultivator,  and  no  other 
property  whatsoever,  shall  be  liable  to  distraint  under 
this  Act. 

Note. 

A  landlord  cannot  distrain  crops  for  arrears  due,  not  from  the  tenant, 
but  from  another  person  not  in  possession  and  who  did  not  cultivate 
the  crops  (Gap  No.,  W.  R.,  Act  X,  77,  Mohinee  Dassee  v.  Ram  Coomar 
Kurmokur). 

LXXII.     Before   or   at   the   time    when    distraint   is  Act  x  of  1359, 
r,  f   u  A     made  under  this   Act,   the   distrainer s> 

Defaulter  to  be  served  ' 

with  a  written  demand,  shall  cause  the  defaulter  to  be  served 
&c.,  before  or  at  the  with  a  written  demand  for  the  amount 

time  of  distraint.  /,      .,  ,,  .,, 

ot  the  arrear,  together  with  au 
account  exhibiting  the  grounds  on  which  the  demand  is 
made.  The  demand  and  account  shall,  if  practicable, 
be  served  personally  on  the  defaulter,  or  if  he  abscond 
or  conceal  himself,  so  that  they  cannot  be  so  served, 
shall  be  affixed  at  his  usual  place  of  residence. 

LXXIIT.     Unless    the    amount    of    the    demand    is  Act  x  of  1859, 
Distress  should  be     immediately   paid    or  _  tendered,    the s 
proportionate  to    the     distrainer   may   distrain   property  as 
arrear  if  not  paid  or     aforesaid   of  value    proportionate   to 

tendered.  ,  „     ,  .  7 

the  amount  of  the  arrear.  with  costs 
of  the  distress  ;  and  shall  prepare  a  list  or  description 
of  the  said  property,  and  deliver  a  copy  of  the  same 
to  the  owner  or,  if  he  be  absent,  affix  it  at  his  usual 
place  of  residence. 
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Act  x  of  1859,      LXXIV.     Standing  crops  and  other  ungathered  pro- 
standing  crops,  &c.,     ducts  may,  notwithstanding  the   dis- 
when  attached,  to  be     traint,    be   reaped   and   gathered    by 

reaped  and  stored  by  tb  cultiv.ltor  and  may  Jje  stored  in 
the  cultivator,  or  it  he  . '  J 

neglect  to  do  so,  by  such  granaries  or  other  places  as  are 
the  distrainer.  commonly  used  by  him  for  the  pur- 

pose. If  the  cultivator  neglect  to  do  so,  the  distrainer 
shall  cause  the  said  crops  or  products  to  be  reaped  or 
gathered,  and  in  such  case  shall  store  the  same  either  in 
such  granaries  or  other  places  as  aforesaid,  or  in  some 
other  convenient  place  in  the  neighbourhood.  In  either 
case  the  distrained  property  shall  be  placed  in  the  charge 
of  some  person  appointed  by  the  distrainer  for  the 
purpose.  Crops  or  products,  which  from  their  nature 
do  not  admit  of  being  stored,  may  be  sold,  before  they 
are  cut  or  gathered,  under  the  rules  hereinafter  provided ; 
but  in  such  case  the  distraint  shall  be  made  at  least 
twenty  days  before  the  time  when  the  crops  or  products, 
or  any  part  of  the  same,  would  be  fit  for  cutting  or 
gathering. 

Act  x  of  1859,      LXXV.     If  a  distrainer  shall  be  opposed,   or  shall 
s>  119>  apprehend  resistance,  and  shall  desire 

Distrainer  may  apply  .  „  .. 

for  aid  to  the  Court  if  to  obtain  the  assistance  or  a  public 
resistance  made  or  officer,  he  may  apply  to  the  Court, 

apprehended.  i  •    i  i          \.\  •   -  c    ^  • 

which   trader   the    provisions  or   this 

Act  would  have  jurisdiction  to  entertain  a  suit  for  the 

rent  for  which  such  distraiuer  is  about  to  distrain,   and 

the  Court  may,  if  it  thinks  necessary,  depute  an  officer 

to  support  the  distrainer  in  making  the  distraint. 

Act  x  of  1859,      LXXVI.      When    any    person,    empowered    to    dis- 

81  120<  ,     train    property   under   section  68  or 

.L  61*  SO  US     CniDO  WGl'GCl 

to  distrain  may  give  section  70,  shall  employ  a  servant 
written  authority  to  or  other  person  to  make  the  distress, 

their  servants  to  do  so.       i  i     11         •  i  *. 

he  shall  give  to  such  servant  or 
person  a  written  authority  (which  may  be  on  plain 
paper*)  for  the  same,  and  the  distress  shall  be  made  iu 
the  name  and  on  the  responsibility  of  the  person  giving 
such  authority. 


*  The  words  "  which  may  be  on  plain  paper  "  are  repealed  by  sec- 
tion 2,  Act  VII  of  1870. 
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LXXVII.     If  at  any  time  after  property  lias  been  Act  x  of  1359, 

distrained,  and  prior  to  the   day  fixed  s' 121> 

d^'ir^utrt!,1:     fo/  its  bei"S  P"'  »P  to  s«le  M  "herein- 

der  payment  of  arrear      after     provided,      the      OWlier      of    tll8 

and  expenses  of  at-     property  shall  tender  payment  of  the 

tacuinent  prior  to  the  j  -,     -,        „    \  ."  ,       n     , 

day  of  sale.  arrear  demanded  or    mm  and  or  the 

expenses  of  the  distress,  the  distrainer 

shall  receive   the  same,   and  shall  forthwith  withdraw 

the  distress. 

LXXVIII.     Within  five   days  from  the  time  of  the  Act  x  of  1 859, 
»     ,.    ..     e  storing-  of   any   distrained    crops    or 3' 122> 

Application  for  sale.  ,    °  J  .  „      , 

products,  or  it  the  crops  or  pro- 
ducts do  not  from  their  nature  admit  of  being  stored, 
within  five  days  from  the  time  of  making  the  distress, 

v  O  7 

the  distrainer  shall  apply  for  sale  of  the  same  to  the 
Court  which  would  have  jurisdiction  to  entertain  a  suit 
for  the  rent  for  which  the  distress  was  made. 

LXXIX.     The   application    shall   be   in  writing,  and  *<** of  18&9> 

Form  of  application.      S.ha11  C°nt?in  atl  ^^lltory  or   descrip-  " 

tion  or  the  property  distrained,  the 
name  of  the  defaulter  and  his  place  of  residence,  the 
amount  due,  and  the  date  of  the  distress,  and  the  place 
in  which  the  distrained  property  is  deposited.  Together 
Cost  of  notice  upon  with  the  application,  the  distrainer 
defaulter  to  be  deposit-  shall  lodge  in  Court  the  amount 

necessary  for  the  service  of  a  notice 
upon  the  defaulter  as  hereinafter  provided. 

LXXX.     Immediately  on  receipt  of  any  application  Act  x  of 
Court  bow  to  pro-     under   the    provisions     of   the     next s>  J 
ceed  on  receiving  appli-     preceding  section,  the  Court  to  which 

such  application  shall  have  been  made 
shall  appoint  an  officer  to  conduct  the  sale  of  such 
property,  and  shall  cause  to  be  served  a  notice  [which 
shall  be  in  the  form  contained  in  Schedule  (C)  to  this 
Act,  or  to  the  like  effect]  on  the  person  whose  property 
has  been  distrained,  requiring  him  either  to  pay  the 
amount  demanded,  or  to  institute  a  suit  to  contest  the 
demand  before  such  Court  within  the  period  of  fifteen 
days  from  the  receipt  of  the  notice;  and  shall  at  the 
same  time  cause  to  be  affixed  upon  some  conspicuous 
place  of  the  Court-house  a  proclamation  fixing  a  clay  for 
the  sale  of  the  distrained  property,  which  shall  not  be  less 
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than  twenty  days  from  the  date  of  the  application;  and 
shall  deliver  a  copy  of  the  proclamation  to  the  peon 
charged  with  the  service  of  the  notice,  to  be  put  up  by 
him  in  the  place  where  the  distrained  property  is 
deposited.  The  proclamation  shall  contain  a  description 
of  the  property,  the  demand  for  which  it  is  to  be  sold, 
and  the  place  where  the  sale  is  be  held. 

Act  x  of  1859,      LXXXI.     If  a  suit  be  instituted  in  pursuance  of  the 

aforesaid  notice,  the  Court  shall  sus- 
Pend  proceedings  in  regard  to  the 
sale  of  the  distrained  property,  and 
shall  certify  to  the  officer  appointed  to  conduct  the  sale 
of  such  suspension. 

Act  x  of  1859,      LXXXII.     Any   person   whose   property    has    been 
Suit  to  contest  dis-     distrained  in  the  manner  in  this  Act 

trainer's  demand  before      provided,     may     institute      a      Suit      to 

issue  of  notice  of  sale.  contest  the  demand  of  the  distrainer 
immediately  after  the  distraint  of  his  property,  and 
before  the  issue  of  the  notice  of  sale  ;  and  when  such 
suit  is  instituted,  the  Court  shall  suspend  proceedings  in 
respect  of  the  sale  of  such  property. 

Act  x  of  1859,      LXXXIII.     Any  person    whose    property  has    been 

distrained  may,   at  the  time  of  insti- 

Distress    to     deter-  ..  i          •.  c  •  i 

mine  on  execution  of  tuting  any  such  suit  as^  aforesaid,  or 
bond  for  decree  money  at  any  subsequent  period,  execute  a 


trained,  and  issue  of    himself  and  his  sureties  to  pay  what- 

certificate  to  that  effect      eyer    gum    may  ^Q  adjudged  due  from 

him  with  interest  and  costs  of  suit; 
and  when  such  bond  is  executed  the  Court  shall  give 
to  the  owner  of  the  property  a  certificate  to  that  effect, 
or  if  so  requested,  shall  serve  the  distraiuer  with  notice 
of  the  same,  and  upon  such  certificate  being  presented 
to  the  distrainer  by  the  owner  of  the  property,  or  served 
on  him  by  order  of  the  Court,  the  property  shall  be 
released  from  distraint. 

L  XXXIV.     The  estimated  value   of  the  claim  made 

in  any  suit  filed  under  the  provisions 
of  sections  80,  82  and  96,  or  any  of 
them,  shall  be  deemed  to  be  the 
amount  of  arrears  of  rent  for  which  the  distraint  shall 
have  been  made. 
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LXXXV.     On  the  expiration  of  the  period  fixed  in  Act  x  Of  1359, 
The  sale  to  proceed     the  proclamation  of  sale,  if  a  suit  to 
on   the  expiration  of     contest  the  demand  of  the  distrainer 

the  period  fixed  in  the      i  ,     •        ,1  ,  •  ,  • ,          -i   • 

proclamation,  if  the  be  uot  m  tlie  meantime  instituted  m 
institution  of  suit  to  the  Court  and  certified  to  the  officer 

contest  the  demand  of  appointe{i  to  conduct  the  Sale,  SUcll 
the  distrainer  shall  I  '  in  i  ' 

not  have  been  certi-  orhcer  shall,  unless  the  said  demand, 
fied-  with  such  costs  of  the  distress  as 

shall  be  allowed  by  him,  be  discharged  in  full,  proceed 
to  sell  the  property,  or  such  part  of  it  as  may  be  necessary, 
in  the  manner  hereinafter  prescribed. 

LXXXV.I.     The  sale  shall  be  held  at  the  place  where  Act  x  of  1859, 
Place  and   manner     the   distrained  property  is  deposited, s>  m 
of  sale  of  distrained     or  at  the  nearest  gunge,  bazar,  haut,  or 
property.  other   place    of  public   resort,    if  the 

officer  appointed  to  conduct  the  sale  should  be  of  opinion 
that  it  is  likely  to  sell  there  to  better  advantage.  The 
property  shall  be  sold  by  public  auction  in  one  or  more 
lots,  as  such  officer  holding  the  sale  may  think  advisable ; 
and  if  the  demand,  with  the  costs  of  distress  and  sale, 
be  satisfied  by  the  sale  of  a  portion  of  the  property,  the 
distress  shall  be  immediately  withdrawn  with  respect  to 
the  remainder. 

LXXXVII.     If  on  the  property  being  put  up  for  sale,  Act  x  of  1859, 

a  fair  price,  in  the  estimation  of  the  s 
If  a  fair  price  be     officer  holding  the  sale,  be  not  offered 

not    offered,    the   sale  1,1°  /.  ,-, 

may  be  postponed,  but  for  it,  and  the  owner  of  the  property 
shall  be  then  compiet-  or  some  person  authorized  to  act  on 
Offered!*  ^s  behalf  apply  to  have  the  sale 

postponed  until  the  next  day  or  the 
next  market-day,  if  a  market  be  held  at  the  place  of 
sale,  the  sale  shall  be  postponed  until  such  day,  and 
shall  be  then  completed,  at  whatever  price  may  be  offered 
for  the  property. 

L XXX VIII.     The  price  of  every  lot  shall  be  paid  for  Act  x  of  1359, 

in  ready  money  at  the  time  of  sale, s' 13L 
°r  as  soon  after  as  the  officer  holding 
the  sale  shall  think  necessary;  and 
in  default  of  such  payment,  the  property  shall  be  put 
up  again  and  sold.  When  the  purchase-money  has  been 
paid  in  full,  the  officer  holding  the  sale  shall  give  the 
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purchaser  a  certificate  describing  the  property  purchased 
by  him  and  the  price  paid. 

Act  x  of  1859,      LXXXIX.     From    the   proceeds   of  the  sale  of  dis- 
trained property,   the   officer  holding 

'fpri  the    sale   sha11    make   a  deduction  at 

the  rate  of  one  anna  in  the  rupee 
on  account  of  the  costs  of  the  sale,  and  shall  transmit 
the  amount  to  the  Court,  in  order  that  it  may  be  credited 
to  Government.  He  shall  then  pay  to  the  distrainer  the 
expenses  incurred  by  the  distrainer  on  account  of  the 
distress  and  of  the  issue  of  the  notice  and  proclamation 
of  sale  prescribed  in  section  80,  to  such  amount  as,  after 
examination  of  the  statement  of  expenses  furnished  by 
the  distrainer,  he  shall  think  proper  to  allow.  The 
remainder  shall  be  applied  to  the  discharge  of  the  arrear 
for  which  the  distraint  was  made,  with  interest  thereupon 
up  to  the  day  of  sale  ;  and  if  there  be  any  overplus,  it 
shall  be  delivered  to  the  person  whose  property  shall 
have  been  sold. 
Act  x  of  1859,  XC.  Officers  holding  sales  of  property  under  this 

8'133t  Officers  holding  sales     Act>  and  a11  persons  employed  by  or 

prohibited  from  pur-  subordinate  to  such  officers,  are  pro- 
chasin§-  hibited  from  purchasing,  either  directly 

or  indirectly,  any  property  sold  by  such  officers. 
Act  x  of  1859,      XCL     Officers  holding  sales  of  distrained    property 
s>  134'  All  irregularities  to     ai>e  required  to  bring  to  the  notice  of 

be  reported  to  the  the  Court  any  material  irregularities 
Court-  committed  by  distrainers  under  color 

of  this  Act ;  and  if  in  any  case,  on  proceeding  to  hold  a 
sale  of  property,  such  officer  shall  find  that  the  owner 
of  the  property  has  not  received  due  notice  of  the 
distress  and  intended  sale,  he  shall  postpone  the  sale  and 
report  the  case  to  the  Court,  and  the  Court  shall  direct  the 
issue  of  another  notice  and  proclamation  of  sale  under 
section  80,  or  pass  such  other  order  as  may  seem  proper. 

XCII.     When  any  such  officer  has  proceeded  to  any 

f c;3f of  1859)  place   for   the  purpose  of  holding  a 

peSSTSffic*  P":     ^le,  and  no  sale  takes  place  either  for 

ceed  to  place  of  sale     the  reason  stated  in  the  last  preceding 

and  ^  no    sale     take     section,    or   because   the    demand    of 

the   distrainer    has    been  previously 
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satisfied,  no  intimation  of  such  satisfaction  Laving  been 
given  by  the  distrainer  to  such  officer,  the  charge  of 
one  anna  in  the  rupee  on  account  of  expenses  shall  be 
leviable,  and  shall  be  calculated  on  the  estimated  value 
of  the  distrained  property.  If  the  demand  of  the  dis- 
trainer be  not  satisfied  until  the  day  fixed  for  the  sale, 
the  charge  for  expenses  shall  be  paid  by  the  owner  of 
the  property,  and  may  be  recovered  by  the  sale  of  such 
portion  thereof  as  may  be  necessary.  In  all  other  cases 
the  Court  shall  make  an  order  that  such  expenses  shall 
be  paid  by  the  distraiuer,  and  shall  in  such  order 
fix  the  amount  to  be  paid  by  him  ;  such  amount 
not  to  exceed  the  sum  of  ten  rupees :  and  the  amount 
by  such  order  directed  to  be  paid  may  be  recovered 
from  such  distrainer  as  if  such  order  were  a  decree  of 
such  Court. 

XCIII.     All    proceedings    under    this   Act    of    the Act  *  of  1359, 
Proceeding  of  offi-     officers    appointed   to   hold   sales   of8 
cers,  &c.,  subject  to     distrained    property  shall  be  subject 
revision  and  orders  of    to    the   revision    and    orders    of    the 

Court.  . ,  I  •    i     ,  T  i 

Uourt  to  wnich  they  respectively  are 
attached,  and  the  Court  may  require  the  submission  of 
such  reports  and  statements  of  business  performed  by 
such  officers  as  may  be  thought  necessary. 

XCIV.     When  a  suit  has   been  instituted  to  contest Acf  ?  of  1359, 

the  demand  of  a   distrainer,  and   the s 
of  sa°e.U  Pl  property   has   not  been    released    on 

security,  if  the  demand  or  any  por- 
tion of  it  shall  be  adjudged  to  be  due,  the  Court  shall 
issue  an  order  to  the  officer  appointed  to  conduct  the 
sale  of  such  property  and  furnish  a  copy  of  such  order 
to  the  distrainer,  authorizing  the  sale  of  the  property: 
and  on  the  application  of  the  distrainer,  which  shall  be 
made  within  five  days  from  the  receipt  by  him  of  such 
copy  of  such  order,  such  officer  shall  publish  a  second 
proclamation  in  the  manner  prescribed  in  section  80, 
fixing  another  day  for  the  sale  of  the  distrained  pro- 
perty, which  shall  not  be  less  than  five  nor  more  than, 
ten  days  from  the  date  of  the  proclamation ;  and  unless 
the  amount  adjudged  to  be  due,  with  the  costs  of  distress, 
including  any  costs  of  suit  which  may  be  ordered  to  be 
paid  by  the  person  instituting  such  suit,  be  paid 
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intermediately,  shall  proceed  to  sell  the  property  in  the 
manner  hereinbefore  provided. 

Act  x  of  1859,      XCV.     In  all  suits  instituted  to  contest  the  demand 

Procedure  after  in-     of  a  distrainer,  the  distrainer  shall  be 

stitution  of  suit    to     required  to  prove   the   arrear  in  the 

contest  distrainer's  de-     same  manner   as   if    he    had   himself 

instituted  a  suit  for  the  amount.  If 
the  demand,  or  any  part  thereof,  is  found  to  be  due,  the 
Court  shall  make  a  decree  for  the  amount  in  favor  of  the 
distrainer,  together  with  such  costs  of  suit  as  to  such 
Court  may  seem  proper,  and  the  amount  may  be  re- 
covered by  sale  of  the  property  as  provided  in  the 
last  preceding  section  if  the  distress  has  not  been  with- 
drawn, and  if  any  balance  remain  due  after  such  sale,  by 
execution  of  the  decree  against  the  person  and  any  other 
property  of  the  defaulter,  or  if  the  property  has  been 
released  on  security,  by  execution  of  the  decree  against 
the  person  and  property  of  the  defaulter  and  of  his 
surety.  If,  on  the  other  hand,  the  distraint  is  adjudged 
to  be  vexatious  or  groundless,  the  Court,  besides  direct- 
ing the  release  of  the  distrained  property,  may  award 
such  damages  in  favor  of  the  plaintiff  as  the  circum- 
stances of  the  case  shall  seem  to  require,  and  may  decree 
the  costs  of  the  suit  to  be  paid  by  the  distrainer. 
Act  x  of  1859,  XCVI.  If  any  person  shall  claim  as  his  own  pro- 
s>  139>  perty  which  has  been  distrained  for 

Suit      against      dis-  D  n          -i  ,  r- 

trainer  to  lie  on  attach-     arrears  ot  rent  alleged  to  be  due  from 
ment  of  other  proper-     any   other  person,   such  person  may 

jJdgtent-debtor'          institute  »  suit  against  the  distrainer 

and  such  other  person  to  try  the  right 
to  the  possession  of  the  property  in  such  Court,  and  iu 
like  manner  and  under  the  same  conditions  as  to  the  time 
of  instituting  the  suit  and  to  the  consequent  postpone- 
ment of  sale,  as  a  person  whose  property  has  been  dis- 
trained for  an  arrear  of  rent  alleged  to  be  due  from  him 
may  institute  a  suit  to  contest  the  demand.  When  any 
such  suit  is  instituted,  the  property  may  be  released  upon 
security  being  given  for  the  value  of  the  same.  If  the 
claim  is  dismissed,  the  Court  shall  make  an  order 
for  the  sale  of  the  property  or  the  recovery  of  the  value 
thereof,  as  the  case  may  be,  for  the  benefit  of  the  dis- 
trainer, and  for  payment  of  such  costs  of  suit  to  such 
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distrainer,  as  to  such  Court  shall  seem  fit.  If  the  claim 
is  upheld,  the  Court  shall  decree  the  release  of  the 
distrained  property  with  costs,  and  such  damages  (if 
any)  as  the  circumstances  of  the  case  may  seem  to 
require;  provided  always  that  no  claim  to  any  produce 
of  land  liable  to  distraint  under  this  Act,  which  at  the 
time  of  the  distress  may  have  been  found  in  the  posses- 
sion of  a  defaulting  cultivator,  whether  such  claim  be 
in  respect  of  a  previous  sale,  mortgage,  or  otherwise, 
shall  bar  the  prior  claim  of  the  person  entitled  to  the 
rent  of  the  land  ;  nor  shall  any  attachment  in  execution 
of  a  judgment  or  decree  of  any  Court  prevail  against 
such  prior  claim. 

XCVII.     If  any  person  whose  property  has  been  dis-Actxof  1359, 

trained  for  the  recovery  of  a   demand  s 
freeing  irTdmfto     not  justly  due,    or  of  a  demand  due 
save    their    property     or  alleged  to  be  due  from  some  other 
f°r     Person»  is  prevented  by  any   sufficient 

cause  from  bringing  a  suit  to  contest 
the  demand  or  to  try  the  right  to  the  property,  as  the 
case  may  be,  within  the  period  allowed  by  sections  82 
and  96,  and  his  property  is  in  consequence  brought  to 
sale,  he  may,  nevertheless,  institute  a  suit  under  this  Act 
to  recover  damages  for  the  illegal  distress  and  sale  of 
his  property. 

Notes. 

In  a  suit  to  contest  the  demand  of  a  distrainer,  the  landlord  is  only 
required  to  prove  the  fact  of  tenancy  and  the  amount  of  jumma.  If 
thereupon  the  tenant  pleads  payment,  and  payment  is  denied,  the  onus 
is  on  the  tenant  to  prove  his  allegation. 

Before  a  tenant  can  obtain  a  decree  for  damages  on  the  ground  of 
illegal  distraint,  he  must  prove  what  loss  he  has  actually  sustained 
(8  W.  R.,  220,  Oojan  Dewan  v.  Pran  Nath  Mundul). 

XCVIII.     If  any  person  empowered  to  distrain  pro-  Act  x  of  1859, 

Aisopersonsaggriev-     Perty>   or  employed   for  the  purpose  '• 14S 
ed  by  any  illegal  act  of    under     a     written     authority     by    a 
distramer.  person  so  empowered,   shall  distrain 

or  sell,  or  cause  to  be  sold,  any  property  for  the  recovery 
of  an  arrear  of  rent  alleged  to  be  due  otherwise  than 

O 

according  to  the  provisions  of  this  Act,  or  if  any  distrained 
property  shall  be  lost,  damaged,  or  destroyed  by  reason  of 
the  distrainer  not  having  taken  proper  precautions  for  the 
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due  keeping  and  preservation  thereof,  or  if  the  distraint 
shall  not  be  immediately  withdrawn  when  it  is  required 
to  be  withdrawn  by  any  provision  of  this  Act,  the  owner 
of  the  property  may  institute  a  suit  under  this  Act  to 
recover  damages  for  any  injury  which  he  may  have 

thereby  sustained. 

Notes. 

This  section  contemplates  the  case  of  persons  having  authority  to 
distrain,  but  distraining  otherwise  than  according  to  the  provisions  of 
the  Act.  In  this  case  the  distrainer  is  liable  for  damages  in  a  civil 
suit  (9  W.  R.,  162,  Joy  Lall  Shaik  v.  Brojo  Nath  Pal  Chowdhry ; 
12  W.  R.,  68,  Rada  Mohun  Sircar  v.  Jodu  Nath  Doss). 

Where  a  tenant  obtains  a  decree  directing  the  withdrawal  of  a 
distraint  under  section  95,  and  the  landlord,  by  refusing  to  deliver  up  the 
full  amount  of  the  distrained  property,  is  guilty  of  refusing  to  withdraw 
the  distraint  within  the  meaning  of  this  section,  the  tenant's  remedy 
is  a  suit  in  the  Moonsiff's  Court  under  this  section.  The  Small  Cause 
Court  has  no  jurisdiction  in  the  matter  (24  W.  R.,  222,  Meer  Hyder 
Ali  v.  Shaikh  Jafar  Ali). 

Act  x  of  1859,      XCIX.     If  any   person   not   empowered   to   distrain 
*• 143>  property  under  sections   68   and  70  of 

this  Act,  nor  employed  for  the  purpose 
under  a  written  authority  by  a  person  so  empowered, 
shall  under  color  of  this  Act  distrain,  or  sell,  or  cause  to 
be  sold  any  property,  the  owner  of  the  property  may  insti- 
tute a  suit  under  this  Act  to  recover  damages  from  such 
person  for  any  injury  which  he  may  have  sustained  from 
the  distraint  or  sale.  The  said  person  shall,  when  the 
act  complained  of  does  not  amount  to  criminal  trespass, 
be  liable  to  fine,  which  may  extend  to  three  hundred 
rupees  or  to  imprisonment,  simple  or  rigorous,  which 
may  extend  to  two  months,  or  to  both,  in  addition  to 
any  damages  which  may  be  awarded  against  him  in 

such  suit. 

Notes. 

The  penal  clauses  of  this  section  embrace  the  case  of  persons  not 
empowered  to  distrain,  but  who  distrain  under  color  of  this  Act,  no 
matter  whether  the  procedure  enjoined  be  strictly  followed  or  other- 
wise. The  section  further  lays  down  that  the  illegal  distrainer  shall 
be  held  to  have  committed  criminal  trespass,  and  shall  be  subject  to  the 
penalties  for  that  offence  in  addition  to  any  damages  which  may  be 
awarded  against  him  by  the  Civil  Court  (12  W.  R.,  68,  Radha  Mohun 
Sircar  t>.  Jodu  Nath  Doss;  9  W.  R.,  162,  Joy  Lai  Shaik  v.  Brojo 
Nath  Pal  Chowdhry).  To  maintain  a  suit  under  this  section,  the 
plaintiff  must  prove  that  the  defendant  in  making  the  distress  is  a  mere 
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trespasser  without  reasonable  foundation    for  the  claim  set  up  (15  W. 
R.,  543,  Raye  Komul  Dassee  v.  Jhoreo  Mollah). 

C.     Provided   always    that  any   suit  which    may   be  AC^X  of  1359, 

instituted    under    any    of     the     last 
Time  for  commenc-     tl          sections    shall *  be    commenced 

ing  suits  for  damages. 

within  three  months  from  the  date  or 
the  occurrence  of  the  cause  of  action. 

Notes. 

The  date  of  the  occurrence  of  the  cause  of  action. — The  cause  of  action 
does  not  necessarily  date  from  the  occurrence  of  the  distraint.  For 
example,  where  property  was  attached  on  the  2nd  April  1861,  and 
liberated  from  attachment  on  the  24th  June  of  that  year,  it  was  held 
that  a  suit  for  damages  for  the  detention  of  property  was  in  time,  if 
brought  within  three  months  from  the  24th  June  (2  Hay,  597, 
Heeramun  Singh  v.  Thukree  Roy ;  3  W.  R.,  Act  X,  139,  Tarinee 
Churn  Bose  v.  Shumbhoo  Nath  Panday). 

CI.     If  any  person  shall  resist  a  distraint  of  property  sAc[4x_ of  1859« 

duly    made    under   this    Act,   or  shall 
Procedure  on  resist-     forcibly  or  clandestinely  remove  any 

ance  to  distraint, &c.  ,J  i        /-*  1-1 

distrained  property,  the  Court  winch 
would  have  jurisdiction  in  a  suit  for  the  rent  for  which 
such  distraint  was  made,  shall,  upon  complaint  being 
made  within  fifteen  days  from  the  date  of  such  resistance 
or  removal,  cause  the  person  accused  to  be  arrested ; 
and  if  the  offence  be  proved,  and  the  offender  be  the 
owner  of  the  property,  shall  order  him  to  be  imprisoned 
in  the  civil  jail  for  six  months,  or  until  the  whole  arrear 
due  to  the  distrainer,  with  all  expenses  and  costs,  shall 
be  paid  or  levied  by  attachment  and  sale  of  the  property 
of  the  offender  under  warrant  of  the  Court.  If  the 
person  convicted  of  the  offence  be  any  other  than  the 
owner  of  the  property,  he  shall  make  good  to  the  dis- 
trainer the  vahre  of  the  same,  and  shall  further  be  liable 
to  a  fine  not  exceeding  one  hundred  rupees,  or,  in  default 
of  payment  thereof,  to  imprisonment  for  a  period  not 
exceeding  two  months. 

GIL     Nothing  in  this  Act   contained   shall  be  deemed  A<*X of  1359, 

to  confer  any  power  of  appeal  in  any 
&SX  suit  tried  and  decided  by  a  District 
for  less  than  Jud^e  originally  or  in  appeal,  it  the 
'Sj"";  amount  su?cl  for,  or  the  value  of  the 
enhance  rent  or  a  title  property  claimed,  does  not  exceed  one 
to  laud.  hundred  rupees,  in  which  suit  a 
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a  ryot 
land  or  to 


question  of  right  to  enhance,  or  vary  the  rent  of 
or  tenant,  or  any  question  relating  to  a  title  to  lanu  or  to 
some  interest  in  land  as  between  parties  having  conflict- 
ing claims  thereto,  has  not  been  determined  by  the 
judgment. 

Notes. 

The  word  "  suit "  in  this  section  is  intended  to  cover  all  proceedings 
whether  prior  or  subsequent  to  decree  (23  W.  R.,  207,  Kedar  Nath 
Biswas  v.  Huro  Proshad  Roy  Chowdhry ;  19  W.  Rl;  307,  Kristo 
Coomar  Chuckerbutty  v.  Unnoda  Coomar  Dutt). 

No  appeal  lies  from  the  order  of  a  District  Judge  on  an  application 
connected  with  the  sale  of  a  tenure  in  execution  of  a  decree  for  arrears 
of  rent  below  Rs.  100  (17  W.  R.,  189,  Deb  Coomaree  Dassee  v.  Gunga 
Dhur  Dutt). 

An  Additional  Judge  comes  within  the  meaning  of  this  section,  and 
an  appeal  does  not  lie  from  Ms  decision  in  cases  of  the  nature  described 
above,  any  more  than  from  that  of  a  District  Judge  (21  W.  R.,  320, 
F.  B.,  Brojo  Misser  v.  Musst.  Ahladee  Misrain).  It  appears  that 
the  words  "  District  Judge  "  include  every  appellate  authority  (e.g.,  the 
Subordinate  Judge)  to  whom,  under  the  provisions  of  the  Civil  Courts 
Act,  appeals  may  be  made  over  by  the  Judge. 

This  Act  gives  jurisdiction  to  Civil  Courts  to  try  suits  brought  for 
any  cause  of  action  arising  under  the  Act;  but  it  is  a  jurisdiction  to 
try  them  according  to  the  Code  of  Civil  Procedure,  except  where  it  is 
otherwise  provided  by  the  Act :  and  this  section  has  a  qualifying  effect, 
and  provides  that  there  shall  be  no  special  appeal  in  rent  suits  for  an 
amount  under  Rs.  100,  except  in  certain  circumstances  (23  W.  R.,  171, 
Poorno  Chunder  Roy  v.  Kristo  Chunder  Singh  and  others). 

Where  the  question  is  as  to  the  amount  of  rent  without  any  dispute 
as  to  the  relationship  of  landlord  and  tenant,  nor  as  to  the  right  to 
vary  the  rent,  the  case  does  not  come  within  the  provisions  of  this 
section  (20  W.  R.,  15,  Huro  Pershad  Chuckerbutty  v.  Sridham  Chow- 
dhry;  id.,  16,  Hurish  Chunder  Chuckerbutty  v.  Haree  Bewa).  Where 
a  case  was  decided  solely  on  the  want  of  proof  of  relationship  of 
landlord  and  tenant  between  the  parties,  it  was  held  that  no 
special  appeal  lay  to  the  High  Court  (18  W.  R.,  42,  Hurry  Mohun 
Mojoomdar  v,  Dwarknath  Sein ;  21  W.  R.,  36,  Shaikh  Dilbur  v. 
Issur  Chunder  Roy  ;  24  W.  R.,  213,  Kripa  Moyee  Debia  v.  Dropodee 
Chowdhrain).  When  a  landlord  sues  a  person  as  tenant,  who  re- 
pudiates the  tenancy,  not  denying  the  landlord's  title,  no  appeal  is 
given  under  this  section  (16  W.  R.,  233,  Ishan  Chunder  Ghosal  v. 
Burno  Moyee  Dassee).  In  a  suit  for  rent  in  which  the  defendant 
(ryot)  sets  up  the  title  of  a  third  person  who  is  not  made  a  party,  the 
decision  cannot  be  considered  to  be  a  binding  decision  in  respect  of 
title  as  between  parties  having  conflicting  claims  to  the  land  within  the 
meaning  of  this  section  (23  W.  R.,  227,  Kashee  Ram  Doss  v.  Maha- 
ranee Sham  Mohinee;  21  W.  R,  36,  Shaikh  Dilbur  v.  Issur  Chunder 
Roy).  Where  plaintiff  claims  rent  as  zemindar,  and  defendant,  admitting 
his  own  tenancy,  claims  it  as  mortgagee,  there  cannot  be  said  to  be 
conflicting  claims  to,  or  some  interest  in,  land  .  within  the  meaning  of 
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this  section  (24  W.  R.,  114,  Raj  Kislieii  Mookerjee  v.  Peary  Mohun 
Mookerjee).  la  a  rent  suit,  where  the  judgment  of  the  Lower  Appellate 
Court  dismissing  the  plaintiff's  appeal  on  the  ground  that  plaintiff,  as 
only  a  sharer,  could  not  sue  separately,  shows  that  a  question  of  title 
was  not  even  considered,  the  decree  in  general  terms  could  not  be  held  to 
have  determined  it,  and  therefore  under  this  section  no  special  appeal  lies 
(23  W.  R.,  11,  268,  Kureeni  Sheikh  v.  Mokhoda  Soonduree  Dossee).  The 
circumstance  that  a  question  has  been  determined  at  the  hearing  of  the 
appeal  in  a  rent  suit,  by  which  an  intervenor  may  be  injuriously  affected, 
will  not  make  the  appeal  cognizable  as  a  special  appeal,  unless  the 
decision  has  involved  some  title  or  interest  in  land,  of  parties  having1 
conflicting  claims  thereto  (23  W.  R,,  408,  Raj  Kishen  Mookerjee  v. 
Sreenath  Dutt). 

A  special  appeal  lies  under  this  section  in  a  suit  in  which  the 
question  of  right  to  enhance  has  been  determined  (17  W.  R.,  496, 
Watson  &  Co.  v.  Ramdhun  Ghose ;  id.,  119,  Goluck  Chunder  Dutt  v. 
Meah  Raja  Mijee).  A  suit  for  rent  under  Rs.  100  is  not  taken  out  of 
the  purview  of  this  section  by  the  fact  of  the  rate  of  rent  having  been 
varied  by  the  decision  of  the  Court,  unless  the  Judge  determined  "  the 
right  to  vary  the  rent"  (23  W.  R.,  436,  Watson  &  Co.  v.  Mohendro 
JSath  Pal).  In  a  suit  for  rent  on  the  basis  of  a  shiroonamah,  where 
the  ryot  denies  that  he  executed  the  document,  and  produces  evidence 
to  show  that  the  rates  mentioned  in  it  are  not  correct,  it  has  been  held 
that  there  is  no  question  of  right  to  vary  the  rent,  and  the  case  therefore 
does  not  come  within  the  proviso  of  this  section  (23  W.  R.,  343, 
Maharaj  Koomar  Nitressur  Singh  v,  Jhotee  Tely).  A  rent  suit,  in 
which  there  is  no  dispute  as  to  the  amount  of  the  jumma,  and  the  only 
question  is  whether  it  is  to  be  paid  in  instalments  or  in  a  lump  sum, 
does  not  involve  a  question  of  right  to  enhance  or  vary  the  rent  ( 23 
W.  R.,  385,  Peari  Mohun  Mookhopadhya  v.  Madhub  Chunder  Baboo). 
This  section  does  not  apply  where  the  point  decided  is  simply  whether 
the  rent  fixed  by  a  previous  decision  has  been  subsequently  altered  and 
a  new  arrangement  come  to  between  the  parties  (24  W.  R.,  49,  Nurub- 
dessur  Pershad  Roy  v.  Shaikh  Jungole). 

CIIL     No  application  for  a  review  of  any  judgment 
Review    of    judg-     or  order  passed  in  any  suit,  brought 
ment-  under  the  provisions  of  this  Act,  shall 

be  received  by  any  Court  after  the  expiration  of  thirty 
days  from  the  date  of  such  order  or  judgment,  but  nothing 
in  this  section  contained  shall  be  deemed  to  apply  to  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal. 

o  o 

Notes. 

This  section  applies  only  to  reviews,  and  not  to  applications  for  a 
rehearing.  Where  decisions  have  been  passed  ex-parte,  cases  of  the 
latter  description  are  governed,  under  section  34  of  this  Act,  by  sec- 
tion 119,Act  VIII  of  1859  (16  W.  R.,  17,  Durpomonee  Gupta  v.  Tara 
Charan  Sen  ;  vide  also  18  W.  R.,  207,  Oodwant  Mahtoon  v.  Bidhee 
Chand  Chowdhry). 
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CIV.     Nothing  in  this  Act  contained  shall  be  deemed 

Small    Cause   Court      tO  COnfer  UP°n  anJ    Court>    sitting    as 

not  to  Lave  jurisdic-     a  Court  of  Small  Causes,   cognizance 
tion-  of  any   suit  brought  under  the  pro- 

visions  of  this  Act,   of  which   it  would   not  have   had 
cognizance  if  this  Act  had  not  been  passed. 

Notes. 

Suits  for  rent  of  land  used  not  agriculturally. — The  provisions 
of  the  Rent  Law  do  not  apply  to  a  suit  for  arrears  of  rent  where 
the  land  is  occupied  for  the  purposes  of  building  and  not  agri- 
culturally (14  W.  E.,  252,  Bromo  Moyee  Bewah,per  L.  S.  Jackson,  J,). 
Land  used  for  other  purposes  than  for  purposes  of  agriculture  and 
horticulture  is  not  the  subject  of  legislation  in  Act  X  of  1859  or 
Act  VIII  of  1869  (17  W.  R.,  441,  Muddun  Mohun  Biswas  v.  Stalkart; 
12  W.  R.,  404,  Ram  Dhun  Khan  v.  Hara  Dhun  Poramanik;  11  W.  R., 
183,  Kalee  Mohun  Chatterjee  v.  Kalee  Kishto  Roy  ;  id.,  547,  Church  v. 
Ram  Tonoo  Shaha;  9  W.  R.,552,  Rauee  Surnornoyee  v.  Blumhardt ;  17 
W.  R.,  151,  and  18  W.  R.,  235,  F.  B.,  Ranee  Doorga  Soonduree  v. 
Bibee  Omdadoonissa).  Per  contra,  it  has  been  held  that  a  suit  can  be 
brought  under  this  Act  for  arrears  of  rent  due  on  account  of  land  used 
for  building  purposes  (17  W.  R.,  183,  Brojo  Nauth  Koondoo  v.  Goopee 
Nauth.  Shaha;  Gap  No.,  W.  R.,  Act  X,  46,  Watson  &  Co.  v.  Govind 
Chunder  Mojoomdar ;  id.,  102,  Shaik  Nasur  Ali  v.  Saadut  Ali;  1  W. 
R.,  223,  Bipro  Das  Dey  v.  Wollen  ;  2  W.  R.,  Act  X,  9,  Tariney  Persad 
Ghose  v.  Bengal  I.  Company ;  15  W.  R.,  463,  Mothoora  Nauth 
Koondoo  v.  Campbell).  The  weight  of  authority  seems  to  be  in  favor 
of  the  views  adopted  by  the  Chief  Justice  and  Ainslie  and  Bayley,  JJ., 
in  the  case  of  Ranee  Dqorga  Soonduree,  reported  in  18  W.  R., 
235,  that  suits  for  arrears  of  rent  on  account  of  land  taken  for  other 
purposes  than  for  purposes  of  agriculture  and  horticulture  will  not  lie 
under  this  Act. 

Cognizable  by  the  Mofussil  Small  Cause  Courts. — A  suit  for  arrears 
of  rent  on  account  of  land  used  for  building  purposes  is  cogni- 
zable by  the  Mofussil  Courts  of  Small  Causes  (19  W.  R.,  308, 
Peary  Bewah  v.  Nokoor  Kurmokur;  21  W.  R.,  5,  Gokul  Chand 
Chatterjee  v.  Mosahroo  Kondoo).  In  a  suit  for  rent  of  land,  where  the 
principal  subject  of  the  entire  occupation  is  bastoo  land,  the  residue 
(if  any)  of  the  holding  being  merely  subordinate,  the  Small  Cause 
Court  has  jurisdiction.  But  when  the  principal  subject  is  agricultural 
land,  the  building  or  buildings  being  mere  accessories  thereto,  the 
Small  Cause  Court  will  not  have  jurisdiction  (24  W.  R.,  152, 
Musst.  Ranee  Chandessuree  v.  Gheenah  Panday).  But  a  suit  for 
arrears  of  rent  at  an  enhanced  rate  in  respect  of  land  situated  in  a  town, 
and  upon  which  either  a  house  or  shop  stands,  is  not  a  suit  for  rent 
within  the  meaning  of  section  6  of  Act  XI  of  1865,  and  is  maintainable 
in  the  ordinary  Civil  Courts,  and  not  in  the  Small  Cause  Courts  (17 
W.  R.,  178,  Joykishore  Chowdrain  v.  Nubee  Buksh).  A  suit  for  rent 
derivable  by  a  lessor  from  tolls  collected  by  the  lessee  from  persons 
resorting  to  a  haut  is  not  cognizable  by  the  ordinary  Civil  Courts  under 
the  Rent  Law,  but  by  the  Small  Cause  Court  (20  W.  R.,  146,  Savi  v. 
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Issur  Chunder  Mundul.  Per  contra,  Gap  No.,  W.  R.,  Act  X,  78,  Gaetree 
Debia  v.  Thakoor  Dass).  A  suit  for  damages  for  the  occupation  of 
land  by  defendant  without  the  consent  of  the  plaintiff  will  lie  in  the 
Small  Cause  Court  (17  W.  R.,  69,  Bhoobun  Mohun  Bose  v.  Chunder 
Nath  Banerjee). 

Suits  for  rent  payable  in  kind. — The  Rent  Law  applies,  where  rent  is 
reserved  in  kind,  just  the  same  as  in  the  case  of  suits  for  rent  in 
money  ;  but  not  where  articles  are  to  be  delivered  under  a  separate 
agreement  unconnected  with  the  question  of  rent  (8  W.  R.,  393, 
Bimbo  Soonduree  Debia  v.  Nawab  Syud  Jeynul  Abdin). 

Suits  for  phulkur  rent. — A  suit  for  arrears  of  rent  of  the  description 
known  as  phulkur,  being  of  a  nature  cognizable  by  a  Revenue  Court  when 
Act  X  of  1859  was  in  force,  can  now  be  brought  before  a  Moonsiff 
under  this  Act.  A  Small  Cause  Court  has  no  jurisdiction  to  try  it 
(23  W.  R.,  304,  Gobind  Sookool  v.  Gokool  Bhukut  and  another). 
Damages  on  account  of  the  wanton  destruction  of  trees,  though  stipu- 
lated for  in  a  kabuleut,  cannot  be  claimed  as  rent.  But  a  stipu- 
lation to  supply  a  number  of  mangoes  yearly  is  one  to  pay  part  of  the 
rent  in  kind,  and  the  value  of  the  mangoes  is  realizable  as  rent  under 
the  Rent  Law  (11  W.  R.,  7,  Noboo  Tarinee  Dassee  v.  Gray). 

Suits  for  damages  for  withholding  receipt,  and  for  putnee  rent  where 
cognizable. — A  suit  for  damages  for  withholding  a  receipt  for  rent  is  not 
cognizable  by  a  Court  of  Small  Causes  (23  W.  R.,  304,  Shoylendro 
Geer  Sunyasee  v.  Patoo  Dass  Busanea ;  18  W.  R.,  25,  Brojonath 
Dey  v.  Shumboo  Chunder  Chatter] ee).  Suits  for  arrears  of  rent  on 
putnee  talooks  can  be  brought  in  the  Civil  Courts  under  this  Act,  it 
being  considered  that  zemindars  are  entitled  either  to  take  summary 
proceedings  under  Regulation  VIII  of  1819,  or  bring  suits  under 
Act  VIII  (B.C.)  of  1869  (22  W.  R.,  431,  Thakoor  Dass  Gossain  v. 
Pearee  Mohun  Mookerjee). 

CV.     If  in  any  case  the  Court  is  satisfied  that  a  party 

Power  to  issue  pro-     is  unable   to   pay    the   costs  of   any 

cess  free  of  charge.         necessary  process  in  a  suit  under  this 

Act,  it   may  direct  such  process  to  be  served  free  of 

charge. 

CVI.     This  Act  shall  take  effect  in   those  districts  in 

the  provinces  subject  to  the  Lieuten- 

Apphcation  of  Act.  j^,  r   r>  i  .  i  •   i     ,  i 

ant-Governor  or  Beno-al  to  which  the 

O 

said  Lieutenant-Governor  shall  extend  it  by  an  order 
published  in  the  Calcutta  Gazette,  and  thereupon  this 
Act  shall  commence  and  take  effect  in  the  districts 
named  in  such  order  at  the  day  and  time  which  shall  be 
in  such  order  provided  for  the  commencement  thereof. 

Notes. 

By  an  order  of  the  Bengal  Government  of  the  24th  February  1870, 
published  in  the  Calcutta  Gazette  of  the  2nd  March  of  that  year,  this 
Act  was  extended  to  the  following  districts,  taking  effect  from  the  13th 
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April  1870  : — Bhagulpore,  Monghyr,  Purneah,  Patna,  Gya,  Chumparun, 
Sarun,  Shahabad,  Tirhoot  (east  and  west),  Rajshahye,  Bograh, 
Dinagepore,  Maldah,  Moorshedabad,  Pubna,  Rungpore,  Burdwan, 
Bancoorah,  Beerbhoom,  Hooghly,  Howrah,  Midnapore,  Nuddea,  Jessore, 
24-Pergunnalis,  Dacca,  Backergunge,  Furreedpore,  Mymensing, 
Cbittagong,  Noakhally,  Tipperah,  Sylhet  (no  longer  a  regulation 
district). 

The  jurisdiction  of  the  Collectorate  Courts  in  these  districts,  in 
suits  between  landlords  and  tenants,  was  transferred  to  the  Civil  Courts, 
and  Act  X  of  1859,  Act  VI  of  1862  (B.C.),  and  Act  IV  of  1867 
(B.C.),  ceased  to  have  operation  or  effect  there. 

CVII.     When  and  so  soon  as  this  Act  shall  commence 

and  take  effect  in   any   district,   the 

Certain     enactments  .  ..•'.. 

to  cease  to  operate  in  various  provisions  mentioned  m 
places  in  which  this  Act  Schedule  (D)  hereto  annexed  shall 

cease  to  have  operation  or  effect  in 
such  district,  save  so  far  as  they  repeal  or  modify  any 
other  Regulations  or  Acts,  and  save  so  far  as  regards  suits 
or  proceedings  which,  before  the  time  of  the  commence- 
ment of  this  Act,  shall  have  beeu  instituted  before  any 
Collector. 

Notes. 

The  Acts  mentioned  in  Schedule  (D)  are  Act  X  of  1859,  Act  VI  of 
1862  (B.C.),  and  Act  IV  of  1867  (B.C.) 

CVIII.     Whenever   any   suit    or     other    proceeding 
-o    ,.        .,  under  the  provisions  of  the  Acts  in 

Pending  suits  to  be  1 

carried  on  under  former  the  schedule  (D)  mentioned,  or  or  any 
practice,  of  them,  shall,  at  the  time  when  this 

Act  comes  into  operation  in  any  place,  have  been  insti- 
tuted before  any  Collector  or  other  officer,  having  under 
the  provisions  of  the  same  Acts  or  of  any  of  them  juris- 
diction in  such  suit  or  proceeding,  such  suit  or  proceed- 
ing and  all  appeals  therein  shall  be  heard  and  determined, 
and  execution  of  any  decree  or  order  therein  shall  be 
had,  and  the  practice  and  procedure  therein  shall  be  such 
and  the  same,  as  if  this  Act  had  not  been  passed. 

Notes. 

This  section  provides  that  the  pending  suits  and  proceedings  are 
to  be  carried  on  under  the  former  practice.  By  Act  III  of  1870  (B.C.), 
all  suits  pending,  where  no  summons  had  been  issued  after  the  settle- 
ment of  issues,  and  before  the  commencement  of  the  Act,  i.e.,  the  1st 
June  1570,  and  likewise  decrees,  were  transferred  from  the  Revenue 
to  -the  Civil  Courts.  In  any  case  in  which  judgment  was  passed 
ex-parte  or  by  default  by  the  Revenue  Courts  before  the  passing  of 
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Act  III  of  1870  (B.C.),  the  application  for  the  rehearing  of  the  case  is 
governed  by  the  procedure  prescribed  by  section  119,  Act  VIII  of  1859, 
and  not  section  58,  Act  X  of  1859  (18  W.  R.,207,  Oodwant  Mahtoon 
v  .  Bidhu  Chund  Chowdhry  ;  15  W.  R.,  75,  Srimatee  Jugudumba 
Dassee,  petitioner  ;  19  W.  R.,  129,  Ajoodhya  Ram  Khan,  petitioner  ;  id., 
128,  Ramsoonder  Banerjee  v.  Doorga  Churn  Baroie). 

CIX.     Nothing  in  i  his  Act  contained  shall  be  deemed 
A  ff        to  take  away  or   abridge  any  power 

Act     not    to     affect  .        .  J  r          ¥     i  A 

powers   conferred   by     or   authority    conferred    by    an  Act 


cbota  Nagpore  passed  by  the  Lieutenant-Governor 
of  Bengal  in  Council,  entitled  an  Act 
to  ascertain,  regulate,  and  record  certain  tenures  in 
Chota  Nagpore,  on  any  person  appointed  to  be  a  Special 
Commissioner  thereunder,  or  on  the  Commissioner  of 
the  Division  of  Chota  Nagpore. 

CX.     Nothing  in  this  Act  contained  shall  in  any  way 
Act  VII   of   1868     affect  any    of  the   provisions   of  Act 
saved.  VII  of  1868  of  the   Council   of  the 

Lieutenant-Governor  of  Bengal  for  the  recovery  of 
arrears  of  land  revenue,  and  other  demands  recoverable 
as  arrears  of  land  revenue. 

CXI.     This    Act   shall    be    called 
Short  title.  "  The  Landlord  and  Tenant  Procedure 

Act,  1869." 


SCHEDULE  A. 

(Referred  to  in  section  47 

I,  A.  B.,  of,  &c.,  do  solemnly  declare  that  I  did  personally  (or  by  my 
agent,  C.D.),  on  the  day  of  tender  payment  to 

E.  F.  at  his  Mai  Cutcherry  (or  at  ),  the  place  where  the  rent  of  the 

lands  at  held  or  cultivated  by  me  under  or  from  the  said  E.  F. 

are  usually  payable,  of  the  sum  of  Rupees  as  and  for  the 

whole  amount  due  from  me  in  respect  of  the  rent  of  the  said  lauds 
from  the  month  of  to  the  month  of  both 

inclusive.  I  further  declare  that  the  said  E.  F.  refused  to  accept  the 
said  sum  so  tendered  (or  to  give  me  a  receipt  in  full  forthwith  for  the 
same) ;  and  I  do  declare  that,  to  the  best  of  my  belief,  the  sum  of 
Rupees  so  tendered,  and  which  I  now  desire  to  pay  into 

Court,  is  the  full  amount  which  I  owe  the  said  E.  F.  on  account  of  the 
rent  of  the  said  lands  from  the  month  of  to  the  month 

of  both  inclusive,  and  that  I  owe  the  said  E.  F.  no  further 

sum  on  account  of  the  rent  of  the  said  lands. 

w 
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SCHEDULE  B. 

(Referred  to  in  section  47.^ 

Court  of 

Dated  the  day  of  18 

To  E.  F.  of,  &c. 

With  reference  to  the  within  declaration,  you  are  hereby  informed 
that  the  sum  of  Rupees  therein  mentioned  is  now  in  deposit 

in  this  Court,  and  that  the  above  sum  will  be  paid  to  you  or  to  your 
duly  authorized  agent  on  application ;  and  take  notice  that  if  you 
have  any  further  claim  or  demand  whatsoever  to  make  against  the 
said  A.  B.  in  respect  of  the  rent  of  the  said  lands,  you  must  institute 
a  suit  in  Court  for  the  establishment  of  such  claim  or  demand  within 
six  calendar  months  from  this  date,  otherwise  your  claim  will  be  for 
ever  barred. 

[Copy  of  declaration  in  Schedule  A  to  be  annexed.] 


SCHEDULE  C. 

(Referred  to  in  section  80.) 
FORM  OP  NOTICE  TO  OWNER  OF  DISTRAINED  PROPERTY. 

Court  of 

A.  B.,  Distrainer. 

(Name,  description,  and  address  of  the  owner  of  the  property.) 
Whereas  the  said  A.  B.  has  applied  to  have  the  distrained  property 
specified  below  sold  for  the  recovery  of 

alleged  to  be  due  to  him  as  arrears  of  rent,  you  are  hereby  required 
either  to  pay  the  said  sum  to  the  said  A.B.,  or  to  institute  a  suit  in  the 
Court  of  to  contest  the  demand  within  fifteen  days  from 

the  receipt  of  this  notice,  failing  which  the  property  will  be  sold. 
Dated  this  day  of  18     . 

SCHEDULE  D. 

(Referred  to  in  sections  107,  108. ) 
Being  Acts  made  inoperative  in  districts  in  ivhich  this  Act  is  in  force. 


Date  and  No.  of  Act. 


Title  of  Act. 


Extent  of  Repeal. 


Act  X  of  1859 


Act  VI  of  1862,  passed 
by  the  Lieutenant- 
Governor  of  Bengal 
in  Council. 

Act  IV  of  1867,  passed 
by  the  Lieutenant- 
Governor  of  Bengal 
in  Council. 


An  Act  to  amend  the  law  re- 
lating to  the  recovery  of 
rent  in  the  Presidency  of 
Fort  William  in  Bengal. 

An  Act  to  amend  Act  X  of 
1859. 


An  Act  to  explain  and  amend 
Act  VI  of  1862,  passed  by 
the  Lieutenant-Governor  of 
Bengal  in  Council,  and  to  give 
validity  to  certain  judgments. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


APPENDIX. 


Tables  showing  the  Stamp  Duty  payable  on  Leases    (vide   Act  XVIII 
of  1869,  Sched.  I,  Cls.  5,  15  and  19J 

TABLE  A. 


Description  of  Lease. 


Amount  of  Stamp  Duty  payable. 


Where  the  term  is  less  than  one 
year. 


Where  the  term  exceeds  one  year, 
but  is  less  than  three  years. 


Where  the  term  exceeds  three 
years,  or  where  no  term  is  men- 
tioned. 


Where  the  lease  is  granted  in  con- 
sideration of  a  premium,  and  no 
rent  is  mentioned. 


Where  the  lease  is  granted  in 
consideration  of  a  premium,  and 
a  rent  is  also  reserved. 


According  to  Table  B  below.  The 
amount  secured  by  the  lease 
being  that  on  which  the  stamp 
duty  is  payable. 


Ditto.  The  amount  payable  during 
the  first  year  of  the  lease 
being  that  on  which  the  stamp 
duty  is  payable. 


According  to  Table  C  below.  The 
amount  payable  during  the  first 
year  of  the  lease  being  that  on 
which  duty  is  payable. 


Ditto.  The  amount  of  the  pre- 
mium being  that  on  which  the 
stamp  duty  is  payable. 


According  to  Table  C  for  the  pre- 
mium :  plus  duty  according  to 
Table  B  for  the  rent. 


156 


APPENDIX. 
TABLE  B. 


Amount  on  which  Stamp  Duty  is  leviable. 

Amount  of 
payable 

Stamp  Duty 
thereon. 

Rs.  A. 

p. 

Not  exceeding  Rs.  25 

0 

2 

0 

Exceeding  Rs.  25,  but  not  exceeding  Rs.  50  ... 

0 

4 

0 

Exceeding  Rs.  50,  but  not  exceeding  Rs.  100  .. 

0 

8 

0 

For  every  Rs.  100,  or  part  of  Rs.  100,  from  100 

1 

0 

8 

0 

up  to  1,000 

J 

For  every  Rs.  500,  or  part  of  Rs.    500,   from 

2 

» 

o 

Rs.  1,000  up  to  10,000  ... 

} 

£i 

\J 

\J 

For  every  Rs.  1,000,  or  part  of  Rs.  1,000,  from 

I 

2 

0 

o 

Rs.  10,000  up  to  Rs.  30,000 

j 

£i 

V 

For   every   Rs.   10,000,  or  part  thereof  above 

I 

12 

8 

o 

Rs.  30,000      ... 

1 

x  -J 

*-* 

TABLE  C. 

Amount  on  which  Stamp  Duty  is  leviable. 

Amount  of 
payable 

Stamp  Duty 
thereon. 

Rs.  A. 

p. 

Not  exceeding  Rs.  50 

0 

8 

0 

Exceeding  Rs.  50,    but  not  exceeding  Rs.  100  . 

1 

0 

0 

For  every  Rs.  100,  or  part  thereof,  from  Rs.  100 

i 

1 

o 

o 

up  to  Rs.  1,000 

J 

For  every  Rs.  500,  or  part  thereof,  from  Rs.  1,000 

I 

5 

o 

o 

up  to  Rs.  10,000 

J 

For  every    Rs.    4,000,    or   part   thereof,   from 

I 

5 

o 

o 

Rs.  10,000  up  to  Rs.  30,000 

/ 

t/ 

V 

For   every   Rs.    10,000,  or   part  thereof,  from 
Rs.  30,000  up  to  Rs.  1,00,000      ... 

\ 

50 

0 

0 

For  every  Rs.  20,000  up  to  Rs.  1,00,000 

75 

0 

0 

INDEX. 

Page. 
ABATEMENT — 

Is  not  such  variation  as  to  remove  a  tenure  from  the  purview   of 
s.3  .  .....       11 

When  it  may  be  claimed,  s.  19  .  .  .  .  .61 

The  right  is  not  conGned  to  occupancy  ryots.  .  .  .62 

Grounds  on  which  it  may  be  claimed  .  .  .  .  63,  64 

Limitation  of  suit  for,  s.  27  .  .  ...  88, 89 

ABWABS  (vide  CESSES). 

ACCOUNTS — 

Suit  against  agent  for  :  Limitation,  s.  30         .  .  .  94,  98 

Proper  procedure  in  such  suits  .  .  .  .  .96 

ACCRETION — 

To  under-tennre          .......       60 

When  gradual,  is  considered  an  increment  to  the  tenure  to  which  it 
is  annexed    .  .  .  .  .  .  .  .id. 

Not  however  when  lands  accruing  can  be  identified  as  re-formation 
on  the  same  site       .  .  .  .  .  .  .id. 

Accreted  lands  liable  to  assessment    .  .  .  .  .id. 

But  settlement  must  be  made  with  the  holder  of  the  parent  tenure.        61 

ACT — 

Application  of  this,  s.  106       .  .  .  .  .          151,  152 

ACT  OF  GOD— 

Where  land  is  injuriously  affected  by,  ryot  is  entitled  to  abatement        62 

AGENT — 

Authority  of,  embraces  everything  necessary  to  the  management  of 

land  .  .  .  .  .  ,  .  .95 

Special  authority  however  needed  to  grant  leases       .  .  .       id. 

Cannot  ordinarily  depute  his  work  to  a  sub-agent     .  .  .       id. 

But  by  the  custom  of  the  country  may  appoint  such  sub-agents  as 

tehsildars      .  -  .  .  •          .  .  .  .  .id. 

Determination  of  agency,  s.  30  .  .  .  94,  97 

Causes  determination  of  sub-agents  appointed  by  him  .  .      id. 

Definition  of  agent       .  .  .  .  .  .  .95 

Is  bound  to  render  proper  accounts.  .  .  .  96,  97 

Suit  against :  Limitation,  s.  30  .  .  .  94,  95,  98,  99 

Not  liable  to  account  for  illegal  cesses  collected         .  .  .97 

Two  principals  can  sue  a  joint  agent  separately          .  .  .       id. 

Can  distrain  if  expressly  authorized  by  power  of  attorney,  s.  70    136,  137 

APPEAL — 

Lies  against  measurement  proceedings  of  Collector,  s.  39     .  109,  110 

None  from  District  Judge's  decree  in  suits  of  less  value  than  Rs.  100, 

s.  102  .  .  .  .  .  .         147—149 

Exception— suits     to     enhance    or   vary   rents;    or    on    questions 

relating  to  title        .  .  .  .  .  .  .148 
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Page. 
APPROPRIATION — 

Of  payments  of  rent :     General  rules  as  to     .  .  .  .35 

Unless  specified  by  payer,  may  be  applied  to  arrears  of  past  years   .       36 
But  payer  has  in  all  cases  right  of  appropriation        .  .  .       id. 

ARRKAR — 

Of  rent:  defined,  s.  21  .  ....       68 

Interest  on,  may  be  decreed   .  .  .  .  .  .id. 

In  a  suit  for,  relationship  of  landlord  and  tenant  must  be  established       69 
Plaintiff  must  show  contract,  express  or  implied         .  .  .70 

Cosharer,  undivided,  cannot  sue   couinion  tenant,  unless   the  latter 
agreed  to  pay  separately      .  .  .  .  .  .71 

Per  contra  rulings  .....  71, 72 

Evidence  required  in  suits  for  arrears  .  .  .  .73 

Liability  of  ryot  to  ejection  for,  s.  22  .  .  .  .  76,  77 

Of  farmer  to  have  lease  cancelled  for,  s.  23    .  .  .  .78 

Limitation  of-  suits  for,  s.  29  .  .  .  .  .  90 — 93 

Arrears  for  successive  years  are  distinct  causes  of  action       .  .       94 

Form  of  plaint  in  suit  for,  s.  43  .  .  .  .112 

Additional  damages  may  be  awarded   not  exceeding  25  per  cent., 
s.  44  .  .  .  .  .  .  .  .113 

So  compensation  to  that  amount  may  be  granted  to   defendant  im- 
properly sued,  s.  45  .  .  .  .  .  .       id. 

Sale  of  under-tenure  for,  s.  59  .  .  .  .  .125 

Vide  CO-SHAREB. 

ARREST — 

No  warrant  of,  before  judgment,  in  suit  for  arrears  due  from  a  trans- 
ferable tenure,  s.  50  .  .  .  .  .  .116 

AUCTION-PURCHASER — 

Precluded  from  enhancing  rents  of  ryots  protected  by  s.  4  .       10 

Cannot  set  aside  rights  of  occupancy               .             .             .  .26 
Of  under-tenure,  acquires  it  free  from  other  incumbrances,  s.  67  133,  134 

But  cannot  eject  khoodkast  ryots       .             .             .             .  .id. 

May,  within  a  reasonable  time,  annul  tenures    originating  with  his 

predecessor              ......  134,  J35 

AUTHORITY — 

Written,  required  to  enable  servant  to  distrain,  s.  76  .  .     138 

BAGDARI  TENURES — 

Right  of  occupancy  applies  to  .  .  .  .  .22 

BASTOO  LANDS — 

Right  of  occupancy  does  not  accrue  to  such,  unless  part  of  the  ryot's 
agricultural  holding  .  .  .  .  .  .51 

Where  the  latter  are  liable  to  enhancement    ....       id. 

Rates  of  rent  current  in  .  .  .  .  .  .51,  52 

BURDEN  OF  PROOF — 

In  enhancement  suits  generally  rests  on  the  plaintiff  .  58,  61 

Where  lakheraj  holding  is  averred      .  .  .  .  .61 

CALENDAR — 

British,  to  be  followed  in  limitation  questions  .  .  .89 

CANCELMENT  (vide  AUCTION-PURCHASER  and  POTTAH). 
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CAUSE  OP  ACTION — 

Limitation  in  certain   suits  to  one  year  from  date  of  accruing  of, 

s.  27 •  •  .89 

Cause  of  action  in  certain  suits  when  to  be  deemed   to  have  arisen, 

ss.  35,  36      .  .  .  •  •  .  .          104,  105 

CESS,  ILLEGAL — 

Renders  exactor  liable   to  damages  of  double  the  amount  exacted, 

s.  11  .  .  .  .  .  •  .  .34 

Forbidden  under  s.  54,  Reg.  VIII  of  1793    ....       id. 
In  the  absence  of  special  contract,  landlord  cannot  recover  anything 

beyond  his  rent        .  .  ..  .  .  .  .       id. 

Landlord  cannot  levy  cess  on  persons  grazing  cattle.  .  .      id. 

Contract  to  levy  illegal  cesses  is  void  ....       id. 

"  Porobi  "  and  "  putwareean"  cesses  are  illegal          .  .  .       id. 

Unless  the  former  is  part  of  a  consideration  for  which  a  contract 
has  been  entered  into    .  .  .  .  .  .35 

Payments  of  the   nature   of  rent  in  kind,   and  payable  under  local 

custom,  are  not  illegal  cesses  .  .  .  .  .id. 

Cesses  payable  under  special  contract  are  to  be  consolidated  with 

the  rent        ........      id. 

The  principal   is  liable   for  the   act  of  agent  in  levying  an  illegal 

cess  .  .......       36 

An  agent  is  not  liable  to  account  for  .  .  .  .  .97 

CIVIL  COURTS — 

Henceforward  exclusively  take  cognizance  of  rent  suits,  s.  33          .102 
Jurisdiction  of,  ss.  35,  36  .  .  .  .  .104 

CIVIL  PROCEDURE  CODE — 

Kegulates  all  proceedings  under  this  Act,  s.  34  .  .     103 

COLLECTOR — 

Defined,  s.  1    .  .  .  .  .  .  .  .1 

Application  to,    and  notice  from,   necessary  to  make  enhancement 
legal,  s.  14    .  .  .  .  .  .  .  .37 

Cannot,  issue  notice  for  enhancement  of  rent  of  lands  not  in  his 
jurisdiction  .   ,          .   <  .  .  .  ,  .42 

Application  to,  in  case  of  relinquishment,  s.  20  .  .  .65 

not  imperative  .  .  .  .67 

Measures  land  on    the   order  of  Court,  where  liability    of  tenants 
cannot  be  ascertained,  s.  38  .  .  .  .  .     106 

If  unable   to   do   so,  through   non-appearance  of  holder  of  under- 

tenures,  may  declare  such  lapsed     .....     107 

But  if  cause  be  shown  may  alter  or  rescind  order      .  .  .       id. 

Has  no  right    to   ascertain   tenures    without    a    special   applica- 
tion ........     108 

Nor  to  assess  what  he  considers  to  be  proper  rates  of  rent   .  .      id. 

Nor  to  delegate  powers  to  Ameen       .  .  .  .  .109 

Where  measurements  interfered  with   by  third   party,  Collector  to 
refer  the  parties  to  the  Civil  Court  ....       id. 

Proceedings  of  Collector  on  completion  of  measurement,  a.  39        .       id. 

Appeal  from  decision  of,  s.  39  .  .  .  .          109,  110 

Powers  of,  s.  40             .  .  ,  .  .  .  .110 

COLLECTORATE    COURTS 

Jurisdiction  of,  determined,  s.  33  .  .  .  .     102 

COMPENSATION — 

Not   exceeding   25  per   cent,   on    the  claim   may  be  awarded  to  a 
defendant  improperly  sued,  s.  45    .  ,  .  .        113,  114 
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CONSOLIDATION— 

Of  several   holdings   does  not  take  the   case   out  of  the  purview 
of  s.  4          .  .  .  .  •  •  *  .12 

CONTRACT — 

Between  landlord  and  tenant  can  bar  the  operation  of  s.  6,  s.  7         .       26 
Meaning  of  the  words  "  express  stipulation  "  .  .  26,27 

For  the  levy  of  illegal  cesses  is  void  .  .  .  .  .34 

In  a  suit  for  arrears,  the  plaintiff  must  show  the  existence  of  a  con- 
tract to  pay  rent      ...  ....       70 

COPARCENER  (vide  CO-SHARER). 

CO-SHARER— 

May  give  a  lease  of  his  share  in  the  ijmali  property  which  will  bind 

himself          ........         5 

Cannot,  without  the  consent  of  his  other  sharers,  interfere  with  the 

possession  of  an  ijmali  tenant          .  .  .  .  .id. 

Is  entitled  to  the  use  of  every  part  of  the  ijmali  property     .  .       id. 

Cannot  do  anything  which  alters  the  condition  of  the  ijmali  property 

without  the  consent  of  the  other  sharers  ....       id. 

But  may  contract  with  the  ijmali  tenants  for  any  lawful  purpose 
without  that  consent        .  .  .  .  .  .id. 

Conflict  of  opinions   as   to  whether  a  co-sharer  can  sue  an  ijmali 

tenant  for  a  kabuleut  covering  his  share   .  .  .  31,32 

Conflict  on  the  question  as  to  whether  a  co-sharer,  undivided,  can 

sue  for  his  share  of  arrears  of  rent  .  .  .  71 — 73 

Cannot  sue  for  the  ejection  of  an  ijmali-tenant  .  .  .78 

Cannot  apply  for  measurement  of  ijmali  lands  .  .  .83 

Execution  not  to  issue  till  after  sale  of  the  moveable  property  of 

the  judgment-debtor,  when  the  decree  is  in  favour  of  a  co-sharer 

in  undivided  estate,  s.  64     .  .  .  .  .  .131 

Co-sharer  cannot  sell  an  undivided  tenure  for  his  share  of  the  rent  .     132 
Co-sharer  can  only  distrain  through  joint  manager,  s.  68       .  .     136 

CROPS — 

Standing,  only  liable  to  distraint,  s.  71          .  .  .  .     137 

DAKHILAS  (vide  EECEIPTS). 

DAMAGES — 

Not  exceeding  double  the  amount  exacted  may  be  recovered  for  the 

levy  of  illegal  exaction,  s.  11  .  .  .  .  34-36 

For  extorting  rent  by  duress,  s.  13     .  .  .  .  .37 

Not  exceeding  25  per  cent,  may  be  awarded  in  certain  cases  in  excess 

of  claim  for  arrears,  s.  44  .  .  .  .  .112 

The  award  discretionary  with  the  Court         .  .  .  .113 

Only  awardable  when  the  defendant  has  neglected  or  refused  to  pay 

the  amount  due  from  him,  s.  44       .  .  .  .         112,   113 

Cannot  be  awarded  in  addition  to  interest  due  under  s.  21     .  .113 

Nor  in  a  suit  for  arrears  at  an  enhanced  rate  determiuable  by   the 

Court  .....  id. 

Recoverable  for  unlawful  distraint,  s.  99         .  .  .  .146 

DECREE — 

Effect  of  previous,  in  enhancement  suit          .            .             .  .12 

Of  damages  in  rent  suits,  s.  44             .             .             .             .  112,  113 

Pattah  may  be  decreed  in  refusal  or  delay  of  defendant,  s.  55  .     123 

So  may  kabuleut,  s.  56   -         .            «•            .            .            .  •      id. 
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DEFAULTER  (vide  DISTRESS). 

DEPUTY  COLLECTOR  — 

In    charge   of  a    Subdivision,    is    included    in    the  definition    of 
"  Collector,"  s.  1       .  ....         1 

DEPOSIT  — 

Where  made,  limitation  of  suit  for  rent  having  accrued  prior  to  the 
date  of  deposit,  s.  31  .  .  .  .  .  .99 

Previous  tender  necessary        .  .  .  .  .  joo 

Presumption   as   to  service  of  notice  under  s.  5  of  Act  VII  (B.C.) 
"of  1856,  or  s.  47  of  this  Act  .....       id. 

Vide'  PAYMENT  OF  RENT. 

DILUTION  — 

Diminution  of  land  by,  furnishes  grounds  for  claiming  an  abatement, 
s-19.  .....  61—63 

Every  tenant  can  claim  abatement  on  this  ground  unless  precluded 
by  provision  in  kabuleut      .  .  .  .  .  .62 

DISTRESS  — 

When  may  be  had  recourse  to,  s.  68  .  .  .  .          135,136 

Not  allowable  in  certain  cases,  s.  69    .  .  .  .  .     136 

May  be  exercised  by  agents  specially  empowered,  s.  70          .  .      id. 

Only   standing  crops,   or   crops   gathered  but  not  stored,  may  be 
distrained,  s.  71  .  .  .  .  .  .137 

Written  demand  to  be  served  on  defaulter,  s.  72  .  .       id. 

Distress  to  be  proportionate  to  demand,  and  copy  of  list  of  distrain- 

ed property  to  be  served  on  defaulter,  s.  73  .  .  .       id. 

Notwithstanding  distress,  cultivator  may  store  the  crops  ;    and  if  he 

neglect,  they  may  be  stored  by  the  distrainer,  s.  74  .  .     138 

Distrainer  to  apply  to  Court  if  resistance  is  apprehended,  s.  75         .       id. 

May  give  written  authority  to  servant  to  distrain,  s.  76          .  .       id. 

Distress  withdrawn  if  defaulter  tender  payment  of  arrear  and  costs, 

s-  77  .  .  .  .  .  .  .  .139 

Distrainer  to  apply  for  sale  to  Court  within  5  days,  s.  78  .      id. 

Form  of  application,  s.  79  .  .  .  .  .       id. 

Court  how  to  proceed,  s.  80    .  .  .  .  .  139,  140 

If  demand  contested  by  suit,  proceedings  stayed,  s.  81  .  .     140 

Distress  to  determine  on  execution  of  bond  by  defaulter,  s.  83         .      id. 
Value  of  claim  in  suits  disputing  distress,  s.  84  .  .       id. 

Sale  to  proceed  on  date  fixed  if  no  suit  be  instituted,  s.  85  .  .     141 

Place  and  manner  of  sale,  s.  86  .  .  .  .      id. 

Sale  postponed  unless  fair  price  be  offered  :  but    on    second    day  to 
be  completed,  s.  87  .  .  .  .  .  .id. 

On  payment  of  purchase-money,  purchaser   to   obtain   certificate, 
s.  88  .  .  .  .  .  .          141,  142 

Disposal  of  proceeds,  s.  89      .  .  .  .  .  .142 

Officers  holding  sales  not  to  purchase,  s.  90    .  .  .  .       id. 

Irregularities  to  be  reported  to  Court,  s.  91    .  .  .  .       id. 

If  no  sale  take  place,  how  expenses  are  to  be  recovered,  s.  92         142,  143 
AH  proceedings  subject  to  revision  of  Court,  s.  93     .  .  .     143 

On  termination  of  unsuccessful  suit  contesting  distraint,  second  pro- 

clamation of  sale  to  issue,  s.  94  ...       id. 

Procedure  on  institution  of  suit  contesting  demand,  s.  95  .     144 

Suit  to  lie    against  person    illegally  distraining   property   of    other 
parties   than   defaulter  :   and   ad  interim,   the   contested  property 
may  be  released  on  security,  s.  96  .  .  .  .       id. 

S. 
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DISTRESS. — (Continued  ) 

Damages  may  be  awarded  for  illegal  distress  and  sale  where  con- 
testing suit  has  not  for  good  cause  been  lodged  in  time,  s.  97         .145 
Also  against  distraining  parties  acting  illegally,  s.  98  .         145,  146 

Penalties  for  illegal  distraint,  s.  99     .  .  .  .  .146 

Limitation  of  suits  regarding  distraint,  s.  100  .  .  .     147 

Procedure  on  resistance  to  distraint,  s.  101    ....      id. 


EJECTMENT — 

When  is  a  ryot  liable  to,  s.  22  .  .  .  .  .76 

Occupancy  ryot  cannot  be  summarily  ejected,  s.  22  .  .  .77 

Waiver  of  right  on  the  part  of  landlord          ....       id. 

Ejectment  for  breach  of  the  conditions  of  a  lease,  s.  23        .  78 — 80 

In  the  case  of  non-occupancy  ryots    .  .  .  .  .80 

On  suit,  s.  52  .  .  .  .  .  .  .120 

Plaintiff  has  two  courses  open  to  him  ....      id. 

Execution  stayed  if  amount  of  arrearbe  paid  within  15  days  of  the 
decree,  s.  52  .  .  .  .  .  .         120,  121 

S.  52  does  not  apply  to  talookdars      .  .  .  . .  .121 

ENHANCEMENT — 

Auction-purchasers   cannot  enhance   the  rents  of  ryots  holding  at 

fixed  rates  from  the  time  of  the  Permanent  Settlement,  s.  3  .  9,  10 

Notice  required  to  render  enhancement  legal,  s.  1 4    .  .  37 — 39 

Not  however  where  written  agreement  exists  between  the  parties     .       39 
Relationship  of  landlord  and  tenant  must  be  proved  .  .      40 

Notice  to  be  served  on  the  ryot  .  .  .  .  .41 

It  is  to  be  personal,  if  possible          .  .  .  .  .id. 

Substituted  service  allowable  .  .  .  .  .  .id. 

Effect  of  non-service  .......      42 

Signature  and  seal  of  Collector  not  indispensable      .  .  .       id. 

How  to  draw  up  a  notice        ...  .  .       id. 

The  grounds  for  enhancement  ....  43 — 45 

Mode  of  contesting,  s.  15  .  .  .  .  .45 

Two  courses  open  to  plaintiff  ....  45,  46 

Intermediate  holders  at  fixed  rates  from  the  date  of  the  Permanent 
Settlement  not  liable,  s.  16  .  .  .  .  46 — 49 

Meaning  of  the  words  "  ryots  and  intermediate  tenants"       .  .       47 

Presumption  as  to  fixed  rates  afforded  by  twenty  years'  holding,  s.  17  49,  50 
Grounds  on  which  rents  of  occupancy  ryots  may  be  enhanced,  s.  18       50 
This  section  does  not  apply  to  a  julkur          .  .  .  .51 

Notice  is  necessary      .  .  .  .  .  .  ,      id. 

Meaning  of  the  words  "  prevailing  rate "  .  .  .52 

"  the  same  class  of  ryots  "    .  .  .53 

"  places  adjacent          .  .  .  .id. 

Onus  of  proving  the  proper  rate  rests  with  plaintiff  .  .       54 

Meaning  of  the  words  "fair  and  equitable  rate"        .  .  55,  56 

"  increase  in  the  value  of  produce  "  .  .57 

"  increase  of  the  productive  power  of  the  soil "      id. 
"otherwise    than   by   the  agency   or   at  the 
expense  of  the  ryots "  .  .  .58 

Burden  of  proof  in  this  case  on  the  plaintiff  ....      id. 

When  ryot  pleads  lakheraj  holding     .  .  .  .  .61 

Limitation  of  suits  for  enhancement,  s.  29     .  .  .  .90 

Effect  of  receiving  old  rent  after  enhancement  rate    has    been 
decreed  .      93 
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ESTATE — 

Meaning  of  the  word  .  .  .  .  .  .  82,  83 

ESTOPPEL — 

Of  tenant  from  impeaching  his  landlord's  title  .  .  .    8,  9 

EXACTION  (vide  CESS). 

EXECUTION — 

Of  decree  when  summarily  issued,  s.  53         .  .  .  .122 

In  such  cases,  not  to  be  stayed  pending  appeal,  P.  54  .          122,  123 

Not  to  issue  in  favour  of  co-sbarer  in  ijuiali  estate  till  after  sale  of 

judgment-debtor's  moveable  property,  s.  64  .  .  .     131 

Where  judgment  cannot  be  satisfied  by  attachment  and  sale  of  the 
debtor's  moveable  property,  execution  against  his  immoveable 
property  may  issue,  s.  65  .  ,  .  .  .  .  132,  133 

EXTORTION — 

Of  sums  due  as  rent  renders  persons  extorting  liable  to  damages 
not  exceeding  Rs.  200,  s.  13  .  .  .  .37 

FARMER — 

Liable  to  cancelment  of  lease  for  arrears,  s.  33.          .  .  78—80 

FIXED  RATES — 

Ryots  holding  at,  from  the  time  of  the  Permanent  Settlement,  entitled 

to  pattahs  at  those  rates,  s.  3.  .  .  .  .9 

Meaning  of  term  "fixed  rates"          .  .  .  .  .  9,  10 

Presumption  arising  from  holding  at,  for  twenty  years,  s.  4  .  10,  13 

Not  affected  by  abatement       .  .  .  .  .  .11 

Variation  must  be  more  than  nominal  to  bar  presumption  .  .       id. 

Effect  of  consolidation  and  division    .  .  .  .  .12 

Effect  of  previous  decree         .  .  .  .  .  .id. 

Strict  proof  of  uniform  payment  not  essential  .  ,  13 — 16 

GOMASTHA— 

Limitation  of  suits  against,  for  accounts,  s.  30  .  .  .94 

Is  an  agent  under  Act  VIII  of  1859,  s.  17    .  .  .  .     101 

His  sunnud  is  a  general  power  of  attorney,  and  requires  a  stamp  of 

Rs.  8            ...            .            .            .  .  .  .id. 

May  distrain  if  specially  authorized  to  do  so,  s.  70  .  .  .136 
Vide  AGENT. 

HYPOTHECATION — 

Of  transferable  tenures  for  rent         .  .  .  .          126,  130 

Of  the  produce  of  land  for  rent  due  thereon,  s.  68    .  .  .135 

IJMALI  (vide  Co- SHARERS). 

IMMEDIATE  EXECUTION  (vide  EXECUTION). 

INTEREST — 

At  12  per  cent,  due  on  unliquidated  arrears,  s.  21  .       68 


Not  due  when  suit  for  enhancement  is  pending 
Court  is  not  bound  to  award  12  per  cent,  or  any  interest 
Cannot  be  awarded  in  addition  to  damages  under  s.  44. 
May  be  awarded  by  the  Court  on  decree,  s.  44 
And  on  compensation  to  defendant,  s.  44       .  . 

INTERMEDIATE  TENURE  (vide  TENURE). 


id. 
.  id. 
.  68,9 

112,  113 

113,  114 
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INTERVENTION — 

Only  admitted  under  the  provisions  of  s.  73,  Act  VIII  of  1 859        .       74 
Must  not  be  allowed  for  the  purpose  of  introducing  different  issues, 

or  trying  conflicting  claim  of  ownership     ....       id. 
Principles  on  which  intervention  is  admitted  .  .  74 — 76 

In  a  suit  for  kabuleut  .  .  .  .  .  .33 

IRREGULARITIES — 

Material,  in  distraint  to  be  reported  to  the  Court,  s.  91         .  .     142 

JULKUR — 

Right  of  occupancy  does  not  accrue  in  .  .  .  .20 

Cannot  be  enhanced  under  s.  18  .  .51 

JUMMAH  (vide  RENT). 

KABULEUT — 

Persons  granting  pattahs  entitled  to,  s.  10     .  .  .  .29 

Registration  of  .......       id. 

Stamp  required  for      ...  .      29,  30,  150 

Landlord  cannot  claim  kabuleut  from  a  non-occupancy  ryot  .       30 

Relationship  of  landlord  and  tenant  must  be  proved  in  a  suit  for      .       id. 
Can  a  co-sharer  sue  for  ?.....  31 — 32 

Suit  cannot  lie  without  the  previous  tender  of  a  pattah         .  .       32 

Term  of  kabuleut        .  .  .  .  .  •  .id. 

Notice  under  s.  14  required    .  .  .  .  .  32,  33 

Evidence  required       .  .  .  .  .  .  .73 

Intervention  in  suits  for          ...  33 

In  case  of  recusance  to  grant,  Court  to  give  decree  which  has  the 
force  of,  s.  56  .  .  .  .  .  .  .     123 

But  plaintiff  must  first  call  on  the  defendant  to  execute  one          .      id. 

KHAMAR  LANDS — 

Are  within  the  purview  of  s.  4  .  .  .  .  .16 

Right  of  occupancy  does  not  accrue,  s.  6         .  .  .  19,  21 

KHOODKHAST  RYOTS — 

may  not  be  ejected  by  auction-purchaser,  s.  66         .  .  .    133 

KIND — 

Rent  in.     In  connection  with  the  words  "  fixed  rates,"  s.  3  .  .  9,  10 

Rent  law  applies  where  rent  is  reserved  in  kind         .  .  .151 

LAKHERAJ — 

Burden  of  proof  where  lakheraj  holding  is  pleaded     .  .  .61 

Lands  cannot  be  measured  by  proprietor        .  .  .  .83 

LANDLORD  AND  TENANT — 

Tenant  estopped  from  impeaching  his  landlord's  title  .  .     8,  9 

Relationship  of,  must  be  established  before  a  suit  for  a  pattah  will 
lie     .  .  .  .  .  •  •  •  18,  29 

So  too  in  a  suit  for  kabuleut    .  .  .  .  .  .30 

And  generally  in  all  rent  suits.  ....  69,70 

Tenant  cannot  bar  limitation  under  s.  29  by  a  adverse  possession 
against  his  landlord  .  .  .  .  .  .94 

Recognition  of  tenant  by  receipt  of  rent        ....     131 

LEASE,  LESSEES  (vide  PATTAH). 
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LIMITATION— 

In  rent  suits,  ss.  27,  28,  and  29           ..                         .  88—94 

Calendar  to  be  followed  in  calculating             .             .             .  .89 

In  abatement  suits,  s.  27                                    ...  88,  89 

In  ejectment  suits,  s.  27                        .             .             .             .  .       id. 

In  suits  to  recover  occupancy  rights  .             .             <             .  .id. 

In  suits  for  the  delivery  of  pattah  and  kabuleuts  s.  28            .  .       89 

In  suits  for  arrears  of  rent      .....  90,  93 

Where  special  rules  of  limitation  are  applicable         .             .  90—92 

Where  such  do  not  apply        .             .             .             .             .  .92 

More  than  three  years'  rent  may  be  recovered            .             .  .       id. 

In  suits  against  agents,  s.  30               .             .             .             .  94,  98 

In  suits  against  sureties  of  agents       .             .             .             .  .99 

In  suits  where  previous  deposit  has  been  made,  s.  31             .  99,  100 

In  suits  for  mesne  profits         .             .             .             .             .  .118 

To  issue  of  processes  of  execution,  s.  58         ....     124 

MANAGER  (vide  AGENT). 

MEASUREMENT — 

Proprietor  has  a  right  to,  s.  25            .             .             .             .  81,  82 

Meaning  of  the  word  "estate"            .             .             .             .  82,83 

A  co-sharer  has  not  the  right  with  regard  to  ijmali  lands      .  .       83 

Of  the  right  disputed,  Court  decides               ...  83,  84 

Proceedings  in  case  of  opposition  to,  s.  37      .             .             .  .105 

Proper  value  for  stamp  on  application  for       .             .             .  .106 
The  Collector  to  measure,  when  the  proprietor  cannot  as  certain 

tenants,  s.  38            .                         .                         .            .  106—109 

Stamp  for  application  under  this  section         .             .             .  .108 

Proceedings  on  completion  of  measurement  by  Collector,  s.  39  .     109 

Decision  of  Collector  is  appealable      .              .             .             .  .110 

Measurement  to  be  conducted  with  the  pergunnah  pole,  s.  41  ,     111 

MESNE  PROFITS — 

Special  limitation  rules  do  not  apply  to  suits  for  .            .       92 

Claim  for,  may  be  included  in  plaint,  s.  51  ....     117 

Wrongful  dispossession  must  be  proved  ....       id. 

Suit  for,  will  lie  after  a  suit  for  possession  ....       id. 

Limitation  in  suits  for              .             .  .             .             .             .118 

Principle  on  which  they  are  calculated  .            .             .        118 — 120 

MOKURAEI  and  MAURISI  (vide  PATTAH). 
NAIB  (vide  AGENT). 

«  • 

NIKASH  (vide  ACCOUNTS). 

NlJ-JOTE — 

Rule  regarding  right  of  occupancy  does  not  ordinarily  apply  to  such 
lands,  s.  6     .  .  .  .  .  .  .  .19 

Definition  of   .  .  .  .  .  .  .  .21 

NOTICE — 

Of  the  sale  of  an  under- tenure,  s.  59  .  .  .  .125 

What,  to  specify,  s.  60  .  .  .  .  .126,127 

Vide  DEPOSIT,  ENHANCEMENT,    RELINQCISHMENT,   and  PAYMENT 
OF  BENT. 
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OCCUPANCY— 

When  the  right  accrues,  s.  6  .  .  -  .  .19 

Meaning  of "  cultivating  ryot "  .  .  .  .20 

Does  not  accrue  to  any  land  not  actually  cultivated :  or  the  main 

object  of  which  is  cultivation          .  .  .  .  .21 

Does  not  ordinarily  apply  to  nij-jote,  &c.,  lands,  s.  6  .  19,  21 

In  ootbundee  tenures  ....  ...       21 

In  Bagdaree  tenures    ....  ...       22 

Sublease  does  not  confer  right  .  .  .  .  .id. 

Acquirer  must  be  a  bonaf.de  ryot  .  .  .  ,  .23 

The  right  is  hereditary  :  but  not  always  transferable  .  24,  25,  85 

The  possession  for  twelve  years  must  be  continuous  and  under  one 

and  the  same  right  .  .  .  .  .  .  .25 

Auction-purchaser  cannot  oust  an  occupancy  ryot  .  .  .26 

The  provisions  of  s.  6  have  a  retrospective  effect  .  .  .  id. 

Occupancy  ryots  not  holding  at  fixed  rates  are  entitled  to  a  pattah 

at  "fair  and  equitable  rates,"  s.  5  .  .  .  .  .19 

They  are  not  liable  to  enhancement  save  on  specified  grounds,  s.  18  50—60 
They  may  claim  abatement,  s.  19  .  .  .  61—64 

Vide  ABATEMENT  and  ENHANCEMENT. 

ONUS  PROBANDI  (vide  BURDEN  OF  PROOF). 
OOTBUNDEE  (vide  OCCUPANCY). 


PATTAH — 

Every  ryot  entitled  to,  s.  2  .  .  .  .  .1 

What  it  must  contain  .  .  .  .  .  .  .     1, 7 

Who  can  grant  .......         3 

How  far  can  rights  be  transferred  by  .  .  .  .    3,  4 

Definition  of    .  .  .  .  .  .  .  .5 

Descriptions  of  .  .  .  .  .  .  .id. 

How  to  be  proved        .......        6 

Ryots  holding  at  fixed  rates  to  receive,  at  those  rates,  s.  3  .  .  9 

Occupancy  ryots  to  receive  at  fair  and  equitable  rates,  s.  5  .19 

Non-occupancy  ryots  entitled  to,  at  such  rates  as  may  be  agreed  on, 

s.  8  .  .  .  .  .  .  .  27,  28 

Term  of,  to  be  fixed  by  Court  in  case  of  occupancy  ryots,  s.  9  .28 
Suit  for,  cannot  be  maintained  unless  relation  of  landlord  and 

tenant  exists  .  .  .  .  .  .  18,  29 

Tender  of,  entitles  to  suit  for  kabuleut,  s.  10  .  .  29,  32 

Court  to  grant,  on  recusance  of  party  required  to  do  so,  s.  55  .  123 

Stamp  duty  required  on,  App.  I  .  .  .  .  155,  156 

PAYMENT  OF  RENT — 

Appropriation  of  payments     .  .  .  .  .  .35 

4  In  each  year'  must  be  presumed  for  the  current  year          .  .      36 

For  '  the  current  year'  raises  the  presumption  that  all  previous  claims 
have  been  satisfied  .......       id. 

Into  Court  before  institution  of  suit,  s.  46  .  .  .114 

Previous  tender  necessary       .  .  .  .  .  ib. 

How  Court  is  to  proceed,  s.  47  .  .  .  .  .115 

Effect  of,  into  Court  after  institution,  if  previous  tender  made,  s.  48  1 15,  1 16 
If  no  previous  tender  be  made,  s.  49  .  .  .  .  .116 
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PERMANENT  SETTLEMENT — 

Dates  fro.m  22nd  March  1793  .  .  .  .  .10 

Presumption  arising  from  twenty  years'  holding,  s.  4  .  .       id. 

To  claim  presumption  under  s.  4,  ryot  not  required  to  show  that 

his  land  has  been  subject  to  .....      id. 

Effect  of  pleading  possession  from,  at  uniform  rent  .  .  .14 

Effect  of  holding  under  a  pattah  subsequent  to  .  14 — 16 

if  it  be  confirmatory  of  a  previous  holding          •  .  .15 

Various  pleas  entitling  ryot  to  benefit  of  presumption  .  15,  16 

Intermediate   tenures   held  from,  at  fixed  rates  are  exempt  from 

enhancement  .  .  .  .  .  .  46,  47 

PHULKUR  RENT — 

Suits  for,  where  cognizable    .  .  .  .  .  .151 

PLACES  ADJACENT — 

Meaning  of  .  •  .  .  .  .  .53 

PLAINT — 

Form  of,  in  rent  suits,  s.  43  .  .  -  .  .  .112 

POLE  OF  MEASUREMENT — 

Jurisdiction  of  Court  to  decide  the  length  of  .  ,  .84 

Decision  of  Collector  as  to  length  of,  appealable       .  .  .110 

Measurements  to  be  according  to,  in  use  in  the  local  pergunnah, 
s.  41  .  .  .  .  .  .  .  .111 

Or  tuppah  .......      id. 

POSSESSION — 

Tenant's  right  to,  of  land  leased  to  him          ....        7 

PRESUMPTION — 

Of  the  hereditary  character  of  a  tenure         ....        6 

Arising  from  twenty  years'  holding  at  fixed  rent,  s.  4     .  .10 

if  rate  of  rent  has  not  been  changed  .  .  .11 

How  far  necessary  to  prove  uniform  payment  to  raise  this  presump- 
tion .  .  .  .  .  .  .  .  13,  14 

Cannot  arise  if  holding  commenced  after  Permanent  Settlement        14,  16 
Unless  it  be  a  confirmation  of  a  previous  holding      .  .  .15 

Plea  of  holding  for  40  or  50  years  not  sufficient         .  .  .       id. 

Such  terms  as  '  from  olden  date,'  '  for  a  long  series  of  years,'  do  not 
deprive  the  ryot  of  the  benefit  of  .  .  .  .  .      id. 

Tenant  not  deprived  of,  by  putting  in  a  false  mokurraree  pattah      .       16 
Rises  only  in  favor  of  tenants  and  not  of  trespassers  .  .       id. 

Does  not   arise  in  a  suit   by    ryot   to   have   his  jumma   declared 
mokurraree  .  .  .  .  .  .  .id. 

Jumma-wasil-bakee  papers  how  far  sufficient  to  rebut  .  .17 

In  case  of  intermediate  holdings,  s.  17  .  .  .  .49 

Proof  necessary  to  establish    .  .  .  .  .  .id. 

Effect  of  previous  decree        .  .  .  .  .  .50 

Arises  with  regard  to  excess  land  included  in  the  original  tenure     .      id. 

PREVAILING  RA.TE — 

Meaning  of  .  .  .  .  .  .  .52 

PROCESS — 

Not  to  issue  simultaneously  against  person  and  property,  s.  57          .123 
Limitation  to  issue  if  decree  be  for  a  less  sum  than  Rs.  500,  s.  58    .     124 

PROCLAMATION — 

Of  sale  of  distrained  property,  s.  80  .  .  .  .     139 

When  to  be  issued  a  second  time,  s.  94  .  .  .     143 
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PRODUCE — 

Increase  in  the  value  of,  ground  of  enhancement      .            .  56,  68 

must  be  permanent  to  afford  such  ground            .             .  .57 

Of  land  hypothecated  for  rent,  s.  68  .             .            .             .  .135 

PRODUCTIVE  POWERS,  INCREASE  OF — 

Is  a  ground  for  enhancement,  s.  18                  .             .             .  ,50 

Meaning  of  the  words              .             .             .             .             .  .57 

The  increase  not  to  be  casual               .             .             .             .  .id. 

Must  be  otherwise  than  by  the  agency  and  expense  of  ryot.  .       58 

Burden  of  proof  in  cases  of  enhancement  011  this  ground      .  .      id. 

PROPORTION — 

Rule  to  be  applied  in  enhancement  suits        ...  56,  57 

In  abatement  suits            .             .            .  .63 

PUTNEE  RENT — 

May  be  paid  into  Court           .             .             .             .             .  .115 

Suits  for,  where  cognizable     .            .             .            .             .  .     151 

RATE- — 

Fixed  rates,  meaning  of,  s,  3  .             .            .            .            .  .9 

"Bhaolee"  rates          .            .             .            .             .            .  .10 

Uniformity  of  .             .             ,             .             .             .             .  11,  14,  49 

"Fair  and  equitable  rates,"  s.  5          .             .  •                      .  19,55 

RECEIPTS — 

How  to  be  proved        .            .            .             .             .            .  .17 

To  specify  what  particulars,  s.  11       .             .             .             .  .34 

Damages  for  withholding,  id.  .....       id. 

Court  is  bound  to  award  .             .             .             .             .  .35 

but  has  discretion  as  to  the  amount         ....       id. 

Stamp  duty  required  on  receipts         .             .             .             .  id. 

Suits  for  damages  for  withhoding  receipt,  where  cognizable  .  .     151 

REGISTER — 

Of  rent  suits,  s.  42      .            .            .            .            .            .  .111 

REGISTRATION — 

Of  leases  when  compulsory     ......        2 

Effect  of  non-registration       .....  .3 

Of  kabuleuts  ...                         .  29 

REGISTRY — 

Of  intermediate  tenures  in  the  zemindar's  seristah,  s.  26  .      84 

Ordinary  ryot's  holding  need  not  be  registered          .             .  .86 

Zemindars  not  bound  to  admit  to,  any  division  of  rent          .  .       id. 

Omission  of,  supplied  by  recognition  of  tenancy  by  landlord  86,  87 
Consequence  of  non-registration  ....  87,  88,  131 
Zemindar  may  sue  for  kabuleut  if  purchaser  do  not  register  within 

fifteen  days,  s.  67     .            .            .             .            ,             .  .135 

RELINQUISHMENT— 

Previous  notice  required,  s.  20            .             .            .            .  64,  66 

Stamp  duty  required  on  notice  of                     .             .             .  .65 

By  one  of  the  joint  tenants  is  not  good  against  his  co-tenants  .       66 

By  a  member  of  a  joint  family  not  good  against  others          .  .       id. 

Of  a  portion  of  a  jote  is  not  valid       .             .            .            .  .id. 

Verbal  notice  of,  when  sufficient         .             .             .             .  .66 

Absconding  of  a  ryot  may  be  construed  as  relinquishinent   .  66,  67 
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RELINQUISIIMENT. — (Continued.) 

Mere  notice  without,  does  not  protect  ryot  from  liability  for  rent     .       67 
Application  for  service  of  notice  to  the  Collector  is  not  imperative  .       id. 

RENT — 

Amount  of,  to  be  specified  in  pattah,  s.  2  .  .  .1 

If  payable  in  kind        .  .  .  .  .  .  7,  9,  10 

Tenant  liable  to  pay.  ......         7 

until  evicted  by  title  paramount      .  .  .  .  .    7,  8 

Fixed  rates  of,  s.  3  .  .  .  .  .  .9 

Uniform  payment  of,  how  proved       .  .  .  .  13,14 

Penalty  for  sums  exacted  in  excess  of,  s.  1 1  .  .  .  34 — 36 

Damages  for  withholding  receipt  for  any  sum  of  money  paid  as        .       35 
Damages  for  extorting  payment  of,  s.  13  .  .  .37 

Evidence  required  to  entitle  to  a  decree  for   .  .  .  .73 

Suits  for,  where  cognizable      ......     151 

RES  JUDICATA  (vide  REVENUE  COURT). 

REVENUE  COURT — 

Jurisdiction  of,  in  rent  suits  transferred  to  Civil  Court,  s.  33  .     101 

"  Res  judicata"  how  far  applies  to  decisions  of  .  .  .18 

REVIEW  OF  JUDGMENT — 

In  rent  suits  :  limitation,  s.  103          .  .  .  .  .149 

SALE — 

Of  transferable  under-tenures  for  arrears,  s.  59          .             .  .     125 

Notice  of,  to  contain  what,  s.  60                     .             .             .  126,  127 

In  execution  of  decree  fraudulently  obtained,  to  be  set  aside  .     126 
Of  under-tenures  not  to  take  place  while  other  processes  in  force,  s.  61    128 

To  be  stayed  by  payment  of  decree-money  into  Court,  s.  62  .     129 

In  execution  of  decree  against  recognized  tenant  is  good       .  130,  131 
Of  immoveable  property  not  to   take  place  till  moveable  property 

has  been  proceeded  against,  ss.  61,  64              .            .  .    128,131 

Of  undivided  tenure  by  sharer  for  his  share  of  rent  is  illegal  .     132 

Effect  of,  upon  incumbrances  on  a  transferable  tenure,  s.  66  133,  134 

Of  crops  on  distress  for  arrears,  s.  78,  94       .             .             .  139 — 143 

Vide  DISTRAINT  and  TENURE. 

SHAREHOLDER  (vide  CO-SHARER). 
SHARER  (vide  CO-SHARER). 

SMALL  CAUSE  COURT — 

Jurisdiction  of,  in  rent  suits,  s.  104  .  .  .  150,  151 

STAMP  DUTY — 

Remitted  on  leases  to  a  cultivator  when  no  fine  or  premium  is  exacted       2 
Unstamped  pattahs  are  not  receivable  in  evidence  .  .       id. 

On  kabuleuts    ........       29 

On  receipts  of  rent      .  .  .  .  .  .  .35 

On  notices  of  relinquishment  .  .  65 

On  sunnud  which  authorizes  a  gomasta  to  collect  rent  and  to  sue      .     101 
On  Application  for  measurement          .  .  .          106,108 

On  pattahs       .  .'  .  .  .      App.  I.     155,  156 

STANDARD  POLE  (vide  POLE  OF  MEASUREMENT). 
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SUIT  FOR  RENT — 

Payment  of  rent  may  be  enforced  by,  s.  12     .  .  .  .36 

Relationship  of  landlord  and  tenant  must  be  established  in  .      69 

As  must  a  contract  to  pay,  express  or  implied  .  .       70 


Lies  against  recognized  tenant 
Can  a  co-sharer  bring,  against  joint  tenants  ? 
Intervention  in  .... 

Cognizance  in  such  suits,  s.  33 


70,  71 

71,  72 

74,  75,  76 
101 


Vide  INTERVENTION  and  ENHANCEMENT). 

SURBURAKAR — 

Suits  may  be  brought  by,  or  against,  s.  24  .  .  .81 

SURETIES  OF  AGENTS — 

Limitation  in  suits  against      .  .  .99 


"O" 


TALOOKDAR  (vide  TENURE). 

TENDER — 

Of  pattah  necessary  before  suit  for  kabuleut  will  lie  .            .       32 

Previous  tender  necessary  to  render  payment  into  Court  effectual, 

s.  46              .            .                         .            .            .  .             .114 

TENANT  (vide  LANDLORD  AND  TENANT). 

TENANT-AT-WILL — 

Ejectment  of  .  .  .  .  .  .  80 

Ejectment  of,  for  non-payment  of  rent,  ss.  53,  54      .  .          122,  123 

TENURE — 

Holder  of  intermediate,  from  the  time  of  the  Permanent  Settlement 

not  liable  to  enhancement,  s.  16  .  .  .  .46 

Meaning  of  the  words  "  intermediate  tenants "  .  .47 

Grounds  for  enhancing  an  intermediate  tenure  .  .  .       id. 

Previous  notice  under  s.  51,  Reg.  VIII  of  1793,  is  necessary  47,  48 

Presumption  as  to  fixity  arising  from  twenty  years'  holding,  s.  17  49,  50 
Such  tenures  must  be  registered  in  the  zemindar!  seristah,  s.  26  .  84 
Only  "  permanent  and  transferable"  tenures  need  thus  be  registered  85,  86 
Zemindar  not  bound  to  register  or  give  effect  to  divisions  of  such 

tenures,  s.  26  .  .  .  .  .  .  84,  86 

Recognition  of  tenancy  on   the  part  of  landlord  is   equivalent  to 

registration  ......  86,  87 

Consequences  of  non-registration        .  .  .  .  87,  88 

S.  46  applies  to  putnee  talookdars      .  .  .  .  .115 

Sale  of  tenures  for  arrears,  s.  59  .  .  .     1 25 

Contents  of  notice  of  sale,  s.  60  .  .  .126,  127 

Transferable  tenures  are  hypothecated  for  the  rent    .  .         126,  130 

Under-tenures   not  to   be   sold  while  processes  of  execution  are  in 

force,  s.  61  .  128 

and  moveable  property  must  first  be  proceeded  against  .      id. 

A  sharer  cannot  sell  an  undivided  tenure  for  his  share  of  the  rent  .  132 
If  satisfaction  of  a  decree  for  arrears  cannot  be  obtained  from 

proceeding    against  defaulter's    moveable   property,    judgment. 

creditor  to   apply   for  execution  against  the  former's  immovable 

property,  s.  65  ...  132,  133 

Purchaser  acquires   the  tenure   free  of  incumbrances,  with  certain 

exceptions,  s.  66  .  .  .  .  .          133,  134 

Not  however,  if  he  be  the  previous  defaulting  holder  .  ,     134 
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TENURE.—  (Continued.') 

Right  of  avoidance  does   not   vest  in  party  claiming    from  the 
purchaser     .  .  .  .  .  .  .          134,  135 

Vide    SALE. 

TRUSTEE — 

Cannot  create  an  interest  superior  to  his  own  .  .  .5 

UNDER-TENURES  (vide  TENURE). 

UNIFORM  PAYMENT — 

How  far  is  it  necessary  to  prove  it     ....  13 — 16 

In  case  of  intermediate  tenures,  s.  17  .  .  .  49,50 

WAIVER — 

Of  the  right  of  ejectment       .  .  .  .  .  .77 

WIDOW — 

Pattah  granted  by,  does  not  hold  good  beyond  the  term  of  her  life  4 

But  may  be  ratified  by  heirs  .  .  .  .  .id. 

A  widow's  estate  passes  to  purchasers,  if  sold  for  arrears,  notwith- 
standing this  incapacity       .  .  .  .  .  .133 

ZEMINDAR  (vide  LANDLORD  AND  TENANT). 

ZEMINDART  PAPERS — 

How  far  receivable  in  evidence  .  17 
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